CONFIDENTIAL


A. 
DESCRIPTION OF COMMENTING PARTY AND ITS INTEREST IN THE PROCEEDING

We are the holders of a provisional licence to provide facilities based operations granted by the IDA under section 5 of the Telecommunications Act 1999.

B.
GENERAL VIEWS

We support and endorse IDA's basic approach to competition in the telecommunications industry in Singapore, namely: recognising that market forces are generally more effective than regulation in promoting consumer welfare and consequently keeping regulatory intervention to a minimum. 

We believe that the regulatory framework should: 

· be based on clearly defined policy objectives

· as far as possible be technology-neutral

so as to enhance legal certainty in such a way that allows companies to make investment decisions with confidence, while remaining flexible enough to keep up with the rapid technological changes in the market.  

The one critical theme that stands out from the draft Code is "interconnection", and we consider that this should be the main aim of the regulatory framework.

Other key concepts that are used in the draft code are: 

· Dominance

· Access

· Essential Facility

In our view, there is room for refinement of these concepts and we advocate the following general principles

1. Policy objectives should be clearly spelt out 

2. Regulation should be kept to the minimum necessary to meet those objectives

3. The single most important objective should be the interconnection of networks to ensure "seamless any-to-any communications throughout Singapore". 

4. There should be a clear (technology-neutral) definition of "interconnection", and a duty to interconnect should be imposed on all players.

5. A distinction should be drawn between "interconnection" and "access". The latter concept should be linked to that of an "essential facility", which in turn should be linked to dominance.

6. There should be a clear definition of "essential facility".

7. If, and only if, an "essential facility" is controlled by a dominant player, there should be a general duty to grant access to that facility (provided certain conditions are met). The scope of that duty must be clearly set out.

8. Infrastructure sharing should be treated under the concept of access to an essential facility.  

9. To encourage infrastructure investment, there should be a presumption in favour of new facilities-based entrants that they will not be classified as dominant for a specified period.

Policy objectives should be clearly spelt out

We note that the goals have been laid out in the draft Code, and we generally agree with these goals.

Regulation should be kept to a minimum, while providing legal certainty

As IDA has recognised, an overly restrictive regulatory system could have adverse effects on competition: it could inhibit investment or fail to stimulate sustainable investment. At this stage in the development of the telecommunications market in Singapore, there is a positive need to encourage competition; we believe that the overriding concern of a regulatory system should be to require incumbent (dominant) operators to meet requests for interconnection and access to their networks. As a competitive market gradually develops, the need for such regulation will diminish.  

At the same time, a clear framework is necessary to create the legal certainty necessary to allow market players to make investment decisions confidently.  With the speed of technological advancements in the field of telecommunications, and the "convergence" of related technologies, it is essential that the regulatory framework be capable of keeping up with developments without constant amendments having to be made. Detailed rules can become quickly obsolete, particularly if they are not sufficiently technology-neutral. To meet this objective, rules should be defined with respect to the objectives to be achieved, rather than the technical means that might be employed to achieve them.

We therefore suggest a framework which sets out a few basic principles and objectives (in much the way that already appears in the draft Code) against which the other provisions of the Code (which should not be overly detailed) should be read.

The Primary Policy Objective

There is no doubt that in order to introduce competition into markets for telecommunication services, interconnection between networks is essential to promote such competition. No customer would opt to move entirely to a new operator if they could only dial those few customers that had also chosen to move. Thus "any-to-any" connectability (i.e., the ability of any customer to be able to make telephone calls to any other customer, irrespective of which network the other customer is connected to) is critical.  

We believe that this is the single most important policy objective for the introduction of competition into the telecommunications market in Singapore.

Once this policy objective is clearly entrenched, the imposition of a primary duty on all players to interconnect, without excessive detail to the actual technical means involved,  should be sufficient to achieve "any-to-any" communication. 

Defining "interconnection"

A look at a number of different regulatory regimes outside Singapore discloses various ways of defining "interconnection".

a)
The EU Interconnection Directive
 defines "interconnection" as follows:

the physical and logical linking of telecommunications networks used by the same or a different organization in order to allow the users of one organization to communicate with users of the same or another organization, or to access services provided by another organization. Services may be provided by the parties involved or other parties who have access to the network;

b)
The regulatory authority in the United Kingdom, OFTEL, adopts the following definition
:

the physical and logical connection of two operators’ networks thereby allowing customers of one system to connect with customers of the other, or to access services provided from the other system;

c)
In the United States, the following definition is used in the Federal Communications Commission (FCC) Telecommunications Regulation
:

the linking of two networks for the mutual exchange of traffic. This term does not include the transport and termination of traffic.

The definition used in the European Directive and that employed by OFTEL is similar, and we consider these to be more precise than the one adopted by the FCC. We are comfortable with either of the European definitions, as they are defined with respect to the objective to be met.  

Differentiating between "access" and "interconnection"

The word "access" is capable of many shades of meaning, and we are of the view that if it is used alongside the word "interconnection", this could give rise to uncertainty as to its intended meaning. If a clear definition of "interconnection" is adopted, as suggested above, it will be unnecessary to further introduce the concept of "access". Rather, access, in its broader sense, should be tied to the concept of an "essential facility". 

In this connection, we are in agreement with the position taken by the European Public Transport Telecommunications Network Operators' Association (ETNO) in their paper "ETNO Reflection Document on the Commission Communication “Towards a new framework for Electronic Communications infrastructure and associated services – The 1999 Communications Review COM(99)539,RD115 (01/00)" on the necessity to distinguish between:

"(Interconnection: The need for ensuring any-to-any communication. This basic requirement should still in our view be the cornerstone of … regulation … 

( Access: The need for ex-ante regulation of access conditions in order to ensure development of a competitive market in a transition period by preventing abuse of a strong market position and/or holding of essential facilities…."  (emphasis added)

We further take the view that the "essential facilities" concept should be linked to that of "dominance". While there is no general law of competition in Singapore, we believe the principles underlying the following statements (made in the context of European competition law) are nonetheless applicable: 
"Essential facility cases are not exceptions to normal rules, but specialized examples of general rules about discrimination and handicaps created by dominant companies; the concept may be merely a useful label for some types of cases rather than an analytical tool. In brief, the principle is that dominant companies must make facilities available when this is essential to enable competitors to compete."
 (emphasis added)

"Essential facilities"

The laws of Singapore as they currently stand, do not recognise a concept or doctrine of "essential facility"; if, therefore, this concept is to be applied in Singapore, it is imperative that there be a clear understanding of its intended scope. 

We believe that there are two vital steps to be taken, viz., (a) correctly defining an "essential facility" and (b) formulating rules to apply after it has been determined that a dominant party is in control of an "essential facility". 

The concept or doctrine of "essential facility" is known in European as well as in US competition/anti-trust law, and though there are broad similarities under the two systems in terms of the underlying idea, it would appear that the detailed treatment of the concept differs somewhat.  

The following analysis is offered in a paper entitled "DOMINANCE AND DUTY IN THE EUROPEAN UNION: A LOOK THROUGH MICROSOFT WINDOWS AT THE ESSENTIAL FACILITIES DOCTRINE
":

"B. Parameters of the Essential Facility Doctrine 

Broadly speaking, essential facility doctrine may be implicated when a dominant party or group controls an asset (the essential facility) that is necessary for participation in a market and refuses to permit another party to use or have access to the asset. A finding that the refusal of access to an essential facility has significant anticompetitive effects in a downstream market may impose a duty on the dominant owner to provide access on a nondiscriminatory basis to customers who are also its competitors; that duty may be avoided only by strong business reasons justifying the refusal. The doctrine, however, must be carefully applied so as not to deny a dominant owner any legitimately acquired rights and advantages arising from ownership of the essential facility; the boundaries of legitimate competition normally encompass gaining and keeping exclusive access to assets that confer a competitive advantage. 

…

C. Application of the Doctrine in the United States 

U.S. courts currently use a four-part test in determining whether a refusal to deal involving an essential facility constitutes illegal monopolization: 

1. Does the monopolist control an essential facility, such that competitors are foreclosed from participating in the downstream market if denied access to the upstream  facility? 

2. Is the competitor unable practically or reasonably to duplicate the essential facility?

3. Has there been a denial of use of the facility to the competitor?

4. Is it feasible to provide the facility? 

…

D. Application of the Doctrine in the European Union 

By contrast, the EU courts usually fit essential facility cases into traditional Article 86
 refusal-to-deal analysis. The cases either use the four examples cited within Article 86 itself as their analytical guide or apply a general rule, expressed clearly for the first time in Hoffmann-La Roche v. Commission, that focuses on the question whether defendant's conduct occurs in a market that has been weakened by its presence. Abuse occurs in the Hoffmann-La Roche context if defendant's conduct reduces residual downstream competition or inhibits entry of new downstream competitors, and is not "normal" performance-based competition." 

A further analysis of the application of the concept is instructive.

It should be first noted that the concept of dominance being a pre-requisite to any enquiry regarding the essentiality of the facility is common to both models. Secondly, both models required some kind of enquiry in which interests of promoting competition to benefit consumers are to be weighed against legitimate business interests of the party controlling the facility. 

In the American model, the "classic" test is derived from MCI Communications v American Telephone & Telegraph Co (708 F.2d 1081 (7th Cir. 1983). In this case, the Court outlined four elements necessary to establish liability under the essential facilities doctrine:

(1) control of the essential facility by a monopolist;

(2) a competitor's inability practically or reasonably to duplicate the essential facility;

(3) the denial of use of the facility to a competitor; and

(4) the feasibility of providing the facility.

To determine if the first element is met, it must be determined, first, whether the defendant is a monopolist and, secondly, whether the monopolist controls an "essential facility". U.S. cases do not give much guidance on what may or may not be considered a "facility", but there has been more discussion as to whether a facility is "essential" to effective competition. Here, too there seems to be no universally accepted formulation, but it seems clear that the standard for essentiality is necessarily a high one, and facility must be more than merely useful or helpful
.  

In the European model, the doctrine has been expressed thus
:

"a dominant undertaking which both owns or controls and itself uses an essential facility, i.e. a facility or infrastructure without access to which competitors cannot provide services to their customers, and which refuses its competitors access to that facility or grants access to competitors only on terms less favourable than those which it gives its own services, thereby placing the competitors at a competitive disadvantage, infringes Article 86, if the other conditions of that Article are met. A company in a dominant position may not discriminate in favour of its own activities in a related market ... without objective justification.”

In this model, there is a clearer definition (than in the American model) of what constitutes an "essential facility", and the concept is similar to that which appears in the draft Code. While this definition is useful, we believe that an even clearer definition is required, as there is no general competition law in Singapore against which to understand the concept. 

For the purposes of application in the Singapore context, we would propose that, when a requesting licensee has to seek IDA's assistance to gain access to a facility, IDA should only intervene when the following matters have been established:

a)
The licensee in control of the facility is dominant. In this connection, we generally support the framework as set out in the draft Code for determining if a party is dominant.

b)
The licensee controls a facility which is "essential". Drawing from the American and European models referred to above, we would propose the following definition for use in the Code:

An "essential facility" is a facility or infrastructure without access to which competitors cannot provide services to their customers. A facility is not essential if it is merely useful, helpful or if it provides advantages.

c)
The requesting licensee is unable to duplicate the essential facility and there are  no legitimate business reasons for the controlling licensee to deny access, etc; in this connection, we generally support the framework as set out in the draft Code which specifies various factors to be satisfied before a party is obliged to provide access.  At this point, we should emphasise that, in our view, the question of "dominance" must be addressed before (and independently of) the question of whether there is an essential facility. We do not agree with the position that a determination that a party controls an essential facility should lead to a classification of that party as dominant. We consider such a principle to be introducing undesirable uncertainty for new entrants: such new entrants might well think twice about investing in infrastructure if faced with the prospect of swiftly being declared "dominant" and having to grant access to its competitors (who would not have had to incur the same sort of capital expenditure).

Access to (and/or "sharing of") infrastructure should be treated as part of access to essential facilities

One of IDA's stated objectives is to encourage the development of infrastructure. This objective is shared by OFTEL, and we agree with the following views expressed by OFTEL in this connection
:

"One of OFTEL’s key objectives is the development of competition in the provision of telecommunication services in the UK. A crucial part of that objective is the development of infrastructure competition at all levels – that is, competition between operators building their own networks. Vigorous competition both in infrastructure and services ensures lower prices and higher quality for a wider choice of services. Part of this competition will involve attempts by competing operators to differentiate their service offerings and facilities to gain a commercial advantage. This provides a strong incentive to innovate in service offerings, and innovation is seen generally as a primary outcome of effective competition and as a benefit to customers. 

The essence of innovation is to differentiate service offerings to gain customers whilst maximising profits. To achieve these objectives requires the operator to be able to ensure that it obtains the returns sufficient to make innovation profitable." (emphasis added)

The key point here is that a new entrant needs economic incentives for infrastructure investment. The knowledge that it might be obliged to share its infrastructure might well be a strong deterrent, as it would be far simpler for that new entrant to "ride on" an incumbent's infrastructure, or simply to wait for another player to create new infrastructure. This sort of attitude would not be conducive to achieving effective competition in the Singapore market. 

It is noteworthy that under the FCC Regulations, the duty to provide access to any "pole, duct, conduit, or right-of-way owned or controlled" is only imposed on a "utility" (i.e., essentially, a public utility)
. Nor does the European Interconnection Directive mandate operators to share facilities.

In February 1996, OFTEL published a Consulation Document entitled "Duct and pole sharing", with a view to receiving feedback from industry players on whether duct and pole sharing would enhance competition. A later statement entitled "Duct and pole sharing", sets out OFTEL'S conclusions in the light of representations received. One of OFTEL's general conclusions reads as follows:

"OFTEL does not expect at this stage to be requested to exercise its power to impose a system of sharing. Many UK operators competing with BT have already invested heavily in constructing their own parallel networks. These operators would be severely disadvantaged if, having invested heavily in their own networks, including ducts, other operators were allowed to take advantage of the operator’s own ducts (or BT’s) at a reduced cost. The position may be different where an operator has market power and other operators have no viable alternative to sharing." 

The above conclusion was reached by OFTEL after taking into consideration views expressed by 41 respondents. For example: 

Mercury Communications "believes that sharing should be a matter of commercial agreements where mutual benefits are recognized. It has further argued that sharing of infrastructure is incompatible with a policy of infrastructure competition; that the imposition of a requirement to share ducts and poles would entail undesirable interference in the market and that it will deter investment. It is Mercury’s view that operators will be reluctant to build spare capacity which they will be required to make available to others and they will be discouraged from creating new capacity if instead they can share."

Kingston Communications "suggests that sharing may produce short-term benefits, in the long-term [but] it would result in a `just enough’ mentality, i.e. operators would avoid installing excess capacity that it would then be required to share at less than commercial rates." 

We believe that the views of OFTEL and the respondents mentioned above are just as compelling in the Singapore context, and that long term, sustainable competition can only be achieved here with adequate investment in infrastructure.

We therefore re-iterate our position that the duty to provide access to infrastructure should only be imposed on a dominant player (provided the "essential facility" requirements are met).  

If IDA takes a different position on this issue, we would suggest that, at the very least, there should be introduced a principle that a licensee should not be required to grant access to infrastructure (or "share" facilities) if this would put that licensee in an unfairly disadvantaged position; to do so would amount to discrimination against that licensee (since it would be compelled to "share" this infrastructure with a competitor who had not incurred any capital expenditure, who would then have a competitive edge in providing directly competing services). 

Presumption of non-dominance in favour of new facilities-based entrants

As a further incentive to encourage infrastructure investment, we propose that there be a presumption in favour of new entrants that they will not be classified as dominant for a specified period. This will assure a new entrant of its ability to make sufficient returns on its investment over a period of time. After the specified period expires, if that entrant has in fact become dominant, then it will be more prepared to live with the consequences that follow. IDA has recognised that at this early stage of liberalisation, the dominant players in the market are the incumbents, and with the incumbents being classified as dominant and having to observe corresponding duties, there is no fear that other players will be unable to enter the market. This "safety net" of having the dominant (incumbent) players as the "facilitators of last resort" will ensure that new entrants will not be precluded from entering the market. 

The "exemption period" could be either a specified period from the date of grant of the licence applicable to all new licensees or a period determined on an individual basis for each new licensee according to the specific business case presented by the licensee at the time of application. We favour the latter approach, as the needs and circumstances of different new licensees are likely to be significantly different from one another.  

We note that the draft Code does already make mention of exemptions under section 1.6.6; our proposal could therefore be treated as some kind of extension or addition to the general provision, which addresses the issue of dominance only.

C.
COMMENTS REGARDING SPECIFIC PROVISIONS OF THE CODE

Following our general comments above, we propose certain amendments to the specific provisions of the Code.

Section 2

We propose the deletion of the last sentence of section 2.5.2.4.

Section 4

a) 
We propose the following replacement clause for sections 4.1 and 4.2:


4.1
In order to ensure the development of an integrated "network of networks" which allows for seamless any-to-any communications throughout Singapore, all facilities based Licensees must comply with the conditions set forth in this section.  "Interconnection" means the physical and logical connection of two operators’ networks thereby allowing customers of one system to connect with customers of the other, or to access services provided from the other system.

4.2.  
Each facilities-based Licensee has a primary duty (with the objective of allowing "any-to-any" communications throughout Singapore) to interconnect with and/or provide access to other Licensees. Such interconnection may be either direct or indirect. Where both Licensees are non dominant, they may agree to interconnect on any mutually agreeable terms, provided they comply with the minimum requirements contained in this Section. IDA will not generally involve itself in negotiations between two Non-Dominant Licensees. All duties set forth in the remaining sub-sections of this section 4 are to be observed in light of this primary duty.  

b) 
We propose the deletion of the words "and/or access" where they appear, viz., in the footnote to section 4.2, and in section 4.4. 

c)
We propose the deletion of section 4.11 altogether (which we propose to insert into section 6, with modifications).

d)
If it is thought desirable to retain the concept of access in Section 4, we propose, at the very minimum, that such access be tied to interconnection, by amending section 4.2 to incorporate the notion of "interconnection" being a primary duty, as proposed in sub-paragraph (a) above and to conclude that section with the following sentence:

All duties set forth in the remaining sub-sections of this section 4 are to be observed only if and to the extent that they are required by this primary duty.  

Section 5

a)
We propose the deletion of the words "and/or to provide access", "and/or access" where they appear in this section. 

b)
We propose the addition of the following sentence at the end of section 5.1:

It is intended that Dominant Licensees take on the role of "connectors of last resort" to whom Licensees who are unable to agree on mutually acceptable terms to interconnect with other Licensees may turn. 
Section 6

a)
We propose that the last sentence of section 6.1 ("However, where …requesting 
Licensees") be replaced with the following sentences: 

However, where a Dominant Licensee owns or controls an essential facility, without access to which competitors cannot provide services to their customers, it may be required to grant access to that facility if the detailed conditions specified in this section are met. An "essential facility" is a facility or infrastructure without access to which competitors cannot provide services to their customers. A facility is not essential if it is merely useful, helpful or if it provides advantages. Facilities that may be considered "essential" include poles, towers, ducts and public rights-of-way.

b)
We propose that the section 6.2 be replaced with the following new clause: 

6.2
Access to Essential Facilities 


Where a Dominant Licensee owns or controls a facility which is determined by IDA to be an "essential facility", and the conditions in section 6.4 are met, that Dominant Licensee shall provide requesting Licensees with access to such facility at cost-based prices, on non-discriminatory terms and conditions. 

c)
We propose amendments, as appropriate, throughout section 6 to replace the concept of "infrastructure sharing" to "access to facilities", and to make necessary references to "Dominant Licensees".

 d)
We propose the addition of the following consideration to the list set out in section 6.4.1:  

compelling the Dominant Licensee to share its facility would not result in the requesting Licensee gaining an unfair competitive edge or advantage over the dominant Licensee 

D.
CONCLUDING REMARKS

We appreciate the opportunity to participate in the consultative process initiated by IDA, and the opportunity to express our views.  We very much look forward to the release of a second draft of the Code. 
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