[image: image1.wmf]Monopoly

market

Competitive

Market

Regulatory intervention

- enforcement of

regulatory principles

- non-discrimination

- accounting separation

- dispute resolution

Competition Code

- imputation requirements

- tariff unbundling

- no undue cross-subsidisation

Lowering of Barriers to Entry

- resale

- unbundling / cost-based

interconnection

- licensing

- minimise sunk costs



Code of Practice for

Competition in the Provision of Telecommunication Services

Response from British Telecommunications plc SUBJECT  \* MERGEFORMAT 
1
Introduction

This paper is submitted in response to the Info-communications Development Authority of Singapore’s invitation to comment on its industry consultation paper "Code of Practice for Competition in the Provision of Telecommunication Services” 

1.1
About the Respondent

British Telecommunications plc’s (BT) Group of companies has a multitude of interests in Singapore.  BT has an 18% interest in StarHub, a licensed Public Telecommunications Licensee and a 50% interest in Concert Global Networks Limited, whose wholly-owned subsidiary, Concert Global Networks Singapore Private Limited holds a Services-Based Operator Licence.  BT has operated in Singapore through collaboration with Singapore Telecom for a number of years and the Concert portfolio of global managed data network services has been available in Singapore for about 10 years.  The BT Singapore operations also runs a successful systems integration business and enjoys a substantial market share in the sale of BT’s own systems to financial institutions in Singapore and in the region. 

2
General Comments on The Code

2.1
Scope of the Code

We strongly agree that any competition code should include all of the goals as spelt out in section 1.1.  In particular, we note that the Code is intended “promote and maintain fair and efficient market conduct and effective competition between persons engaged in commercial activities connected with telecommunication technology in Singapore” and to “encourage, promote and facilitate investment in and the establishment, development and expansion of the information and communications industry in Singapore”.  It follows from these goals, therefore, that any Competition Code should be applied to all players in the market.  Whilst specific sections of the code may only be applicable to certain services or a certain category of players e.g. facilities-based operators, the Code per se should be applied to all.  This was a missing fundamental tenet of the Code and we are very pleased to note that this fundamental drafting error has been corrected in the current draft of the Code.

2.2
Regulatory Principles

2.2.1
We agree that market forces are generally more effective than regulation in promoting consumer welfare as competition in the market will most likely create the most efficient market.  Nevertheless, the fundamental characteristics of a competitive telecommunications market are not yet in evidence.  These characteristics include, but are not limited to, the following : low or no barriers to entry and exit, freedom of entry and exit, ability to recover sunk costs.  The lack of availability of licences, one of the many barriers to entry in the past, was only removed on 1 April 2000.   While prospective operators can now take the first step of being a new entrant, the development of their business depends to a large extent on their ability to operate in this still monopolistic market.  A monopolistic market does not change overnight into a competitive one simply because of the qualification process to be a new entrant has been removed.  The market environment requires that new entrants become successful players to create a competitive market.  As such, we believe that this Code is placing too much reliance on there being a competitive market already in place and has given little or no real assistance to new entrants to help them be successful and in so doing actually developing the competitive market in the first place.  This Code is useful for a market with many players, not one in which there is 1 entrenched incumbent and many start-up new entrants.  We believe that this Code, as currently drafted, will therefore be ineffective in promoting the development of a competitive market in Singapore.  We believe that sufficient provisions should be included that take into consideration the development of a competitive market from a monopolistic one in order to make this Code effective.  We respectfully request that the IDA 

2.2.2
The following diagram describes pictorially, the concepts enunciated above and the role a Competition Code should play in Singapore.
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Classification of Licensees

2.3.1
We agree with the approach to declare certain licensees dominant.  This is crucial to the development of a competitive market.  As incumbent(s) have had much time to establish mind share, new entrants have to overcome this mind share in order to gain market share.  Further, we welcome IDA’s amendment to the earlier proposal of simply declaring the licensees dominant in certain market segments.  With sufficient dominance in a specific market, especially those brought about by first-mover advantages of an incumbent monopoly, it requires little effort by the incumbent monopolist to derive similar benefits in new market segments.  Making it incumbent upon them to show that they do not have dominance over certain market segments will lessen the regulatory burden for competitors and the IDA in monitoring and demonstrating dominance in new markets.  Such dominance, if given time to develop, would already have had time to damage competition before it was rectified.

2.4
Development of the SBO Layer

 We are concerned that the revised Proposed Code has eliminated the requirement that Dominant Licensees allow other Licensees to purchase at wholesale rates any end-user service that the Dominant Licensees offer on a retail basis, apart from international private line service.  We believe a wholesale rate is necessary to develop the SBO level of the market, as SBO’s rely on infrastructure from FBO’s in order to provide services.  If Dominant Licensees, in particular, are not compelled to provide wholesale rates, the end price to an SBO consumer will always be higher than necessary, as a retail rate may contain elements of a service not required by an SBO in his provision of service to the customers.

3
Comments on Specific Sections

3.1
Section 2.3 Initial Designation of Dominant Licensees

We agree that Singapore CableVision Ltd, 1-Net Singapore Pte Ltd and Singapore Telecommunications Ltd are all dominant in their main areas of business.  As discussed above, we firmly believe that the liberalisation of a market segment from monopolistic to competitive overnight will not immediately create contestable markets, and thus dominance will continue to be seen even in new market segments.  As a result, we are concerned about the lack of transparency over the determination of Singapore Telecommunications Ltd’s subsidiaries as non-dominant, particularly SingTel Mobile and SingNet.  We respectfully request that the IDA publishes the procedures and guidelines used for determination of initial dominance. 

3.2
Section 3.2.2.4 Compliance with Tariff or Contract Rates

The second sentence appears to limit the ability of individual customers to negotiate better rates with a Dominant Licensee.  Despite dominance, it is occasionally possible to extricate from a Dominant Licensee better terms and conditions for a particular service than that previously filed.  As such, this deal should be allowed to stand and in addition, should supercede the filed tariff.  This is a simple market mechanism to ensure that the Dominant Licensee is exposed to maximum competitive forces in forming a tariff for a product.  This ensures that the customer can place full reliance on the deal he has concluded with any supplier, including the Dominant Licensee, and can recover any consequential losses suffered from lack of specific performance.  It also reduces the burden which this clause would have inadvertently placed on the customer to check filed tariffs, which today are not readily or publicly available.  Indeed, BT’s subsidiaries have been unsuccessful in the past few years in obtaining a standard price list for particular products from SingTel.  Instead, we are only given quotes on a case-by-case basis, which has considerably slowed down our decision-making processes. In order to derive the full competitive benefits from a situation in which the Dominant Licensee has offered a better deal to a particular consumer, the Dominant Licensee should be compelled to file this revised tariff with the IDA within a specific timeframe, to ensure that other customers similarly benefit.  The new tariff should supercede all previously signed contracts.

3.3
Section 3.2.3.4 Reporting Requirement

This requirement is particularly onerous as customers typically query items on a wide range of issues including service quality, timeliness of installation etc.  Larger licensees, including BT Group’s subsidiaries, will have account and service management processes and personnel dedicated to this.  It would not be possible for them to document every conversation, query or complaint.  As such, whilst a report can be made available to IDA, it may not be a true representation of each Licensee, as each will use their own yardsticks to measure complaints.  This reporting requirement will be more useful if the IDA could narrow it down to focus on a few key issues, such as number of bills owed for more than 3 months due to billing disputes etc.

3.4
Section 3.2.6 Duty to Protect Customer Service Use Information

We suggest that for the avoidance of doubt, a customer giving permission for CSUI to be used for marketing purposes be required do so on a separate document.  This means that permission granted by way of the insertion of a clause denoting the same in a service agreement signed by a customer will not be sufficient and a separate signature on a document provided to the customer on a separate occasion is required.  An explanation that this is permission provided to a particular Licensee for marketing purposes should accompany the request.   Without a separate document, this section could easily be complied with by a clause inserted in the terms and conditions of a request for telephone service agreement or a cable television subscription agreement, for example, which would immensely benefit the Dominant Licensees and allow them to walk around this provision.

3.5
Section 3.3.3 Duty to Provide Service on a Non-Discriminatory Basis

We agree that Dominant Licensees should provide service on terms and conditions, including prices, that are not discriminatory.  We do not believe that allowing a Dominant Licensee to vary a price or terms and conditions simply to match a bona fide offer from a competitor abides by the spirit of non-discrimination.  On the contrary, it promotes discrimination and allows the Dominant Licensee to charge a high price and offer worse terms and conditions to customers in non-contestable markets, but allows the Dominant Licensee to challenge competitors in markets where there is competition.  We believe this must be a drafting error or a lack of comprehension on our part, as this appears to directly contradict the spirit and language of the whole Code and we would appreciate clarification on this point.

3.6
Section 3.3.4 Duty to File Tariffs

We suggest that international practices be adopted on the treatment of filed tariffs, as they have been shown to work successfully.  We suggest that the following procedure be adopted –

1.
Require the Dominant Operator to file a proposed tariff at least 28 days prior to launch of new product.  This period may be shortened if a new tariff is introduced for an existing product such as the 7, 5 and 3 days currently proposed by IDA.


2.
Publicly list these tariffs in the IDA website and invite public comment.

3.
IDA employs a stack test, similar to that employed by OFTEL, to determine whether there is any predatory pricing.

4.
If the industry feels that the price is below cost, it should within these 28 days, provide this information publicly to the rest of the industry and IDA.

5.
IDA makes a determination and approves or disallows the tariff.  If disallowed, the Dominant Licensee is not permitted to offer the service.


Dominant Licensees should not be permitted to sign up customers on new tariffs before approval is given by IDA. 

3.7
Section 4.3.2 IDA Conciliation

It is unclear why a joint statement is required to request that the IDA resolve a dispute.  In some interconnection dispute cases, the underlying cause of the dispute stems from the reluctance of one party to come to the negotiating table.  Whilst this may be caught by the “good faith” section, nevertheless, proving lack of such is not a simple exercise and a joint statement merely penalises the aggrieved party where the other party refuses to negotiate.  Even for non-Dominant Licensees, a single party request should be sufficient.  The IDA can use its discretionary powers to make a judgement on whether full intervention is required, or whether it can simply facilitate the discussion process.  The proposed requirement for a disputed list of issues should deter frivolous requests.  The 2 parties should be compelled to keep a log of their discussions for ease of use in conciliation.

3.8
Section 4.3.3 Private Enforcement

We believe that any-to-any connectivity is a key to developing a competitive and vibrant telecommunications industry.  Administrative sanction is required to ensure that interconnect will be effected quickly and smoothly.  As such, whilst an interconnect agreement may be a contract between the 2 parties, if a breach of the contract by 1 party causes interconnect not to be performed, then if a decision is required via the judicial process before any other decision can be made, then this will unnecessarily affect the ability of customers of the affected party to communicate with customers of other licensees.

3.9
Section 5.3 Interconnection Pursuant to an Approved Reference Interconnection Offer

We support the move to require the Dominant Licensee to publish a Reference Interconnection Offer (“RIO”).  The effectiveness of the RIO in ensuring that the Dominant Licensee provides suitable interconnection will be shown by the level of detail provided in the RIO.  We support the proposal that a draft RIO be made available for industry comment through a consultation process to judge sufficiency, prior to the RIO’s being approved by IDA.  We also strongly support the specific timescales provided in this section and we are pleased to note that the IDA has proposed to seek industry comment. In this context, however, we respecfully draw the IDA's notice to the Australian experience.  In that regime a similar provision from the incumbent (referred to as an 'Undertaking') has taken an exceptionally long time (running into years) to get Regulatory approval.  Despite the fact that timescales are set out in the Code, we confess that we have some concerns on whether these will be realised in practice.  For this reason we strongly support the provision that the draft RIO’s are to be  based on the existing interconnect prices already mandated by the IDA, rather than a unilateral offer by the incumbents. This will go a long way to expediting the process, and similarly, terms and conditions in the RIO’s should be based on existing approved agreements in the first instance, rather than 'equivalent' to existing terms.  

3.10
Section 5.4 Interconnection Pursuant to an Existing Interconnection Agreement

BT notes that this provision effectively runs counter to an existing provision in certain interconnect agreements.   We assume that the reference therefore can only refer to agreements signed after the code of practice comes into effect.  Existing agreements will have to be reviewed and revised as necessary to take account of the new provisions before this clause can take effect. 

In addition, existing agreements are covered by confidentiality agreements, except to the extent that extracts are available from the IDA.  This begs the question of how a new entrant would be aware of the contents of existing confidential agreements unless these also are to be published under section 5.6.   Assuming this is to be the case, review and revision will be necessary prior to publication.  

3.11
Section 5.7 Status of Agreements Entered into Prior to the Effective Date of the Code

This section should make it clear that the terms of the RIO or the existing agreement shall prevail, whichever is deemed more advantageous to the new entrant.  It would be invidious to disadvantage existing operators with existing terms and conditions vis-à-vis newer entrants by virtue of a revised code.  This is particularly true of StarHub, who have already committed investment into infrastructure.

3.12
Section 6 Infrastructure Sharing

This section should apply only to Dominant Licensees as a licensee who is not dominant and therefore unable to damage competition should be permitted to enjoy any competitive advantage it has through any infrastructure it might have built or procured.  However, if the licensee operates a facility that is a bottleneck facility and the licensee has an advantage simply because it had occupied or procured the facility before any other licensees could do so, and could not demonstrate any other intellectual property right over the facility, then IDA could determine that the licensee should share this facility with other licensees.

3.13
Section 7.2.1.1 Predatory Prices


We agree with the IDA that vigorous price competition is the hallmark of a competitive market and that there should not be regulatory intervention if competitive forces are at work in a competitive market.  In the telecommunications industry where many factors are at play including high initial investment, high barriers to entry and exit will be most important.  We do not agree that demonstration of predatory prices requires the presence and demonstration of all 3 factors as described – pricing below LRAIC, likelihood of deterrence of entry or damage to competition, inability of competition to re-enter the market once prices are adjusted back upwards thereby allowing the Dominant Licensee to price sufficiently high to recoup losses caused by the predatory pricing.  There are a multitude of reasons why this section will give a Dominant Licensee little cause for concern should predatory pricing be contemplated.  They all show that requiring a test with these 3 factors will be more detrimental to new entrants than to Dominant Licensees.

The reasons are as follows –

a)
Issues with detection and proof of all 3 conditions


This section suggests that the IDA will be reluctatnt to interfere with a Licensee’s decision to reduce its prices.  This seems to suggest that all 3 factors described latterly in this section must be present prior to a determination of predatory pricing.  Requiring this process to be completed during a bidding competition between licensees will not only slow the market down and divert attention of new entrants away from their customers, it will also create an uneven market, as new entrants will not only need to prepare a competing price and product, they will also be required to assist in providing market information to prove predatory pricing by their largest competitor, the Dominant Licensee.  We believe that while it is the duty of licensees to assist their regulatory authorities, however, as regulatory authorities seldom see prices being offered to individual large customers, it will become incumbent upon the new entrants to provide much market information, as information from any Dominant Licensee suspected of predatory pricing must be treated as suspect.  These are issues with proof once predatory pricing is suspected or discovered.

The other main problem will be in the detection of predatory pricing in the first instance.  Since customers rarely tell their competitors their cost base, they will be even more reluctant to share pricing information with the suppliers of their competitors.  As such, it falls on licensees to discover these practices and report them to IDA.  While a Dominant Licensee has the benefit of a large machinery behind it to deal with these inquiries, a new entrant arguably is more lean and will not.  As such, the more factors to prove, the less likely they will be proved to satisfaction.

b)
Contracts between a Dominant Licensee and a customer are binding

A customer will not be able to easily determine predatory pricing although he may be aware that the price being offered is below the generally accepted market price.  It is not in the interests of public policy to require every consumer to disclose his purchase price.  A customer must abide by the terms of his contract with the Dominant Licensee and vice versa.  The issue then becomes one of reliance and damages upon discovery of predatory pricing.  The IDA should consider that a customer will make further decisions and therefore the repercussions that a customer will suffer with the finding of predatory pricing finding by the IDA on the Dominant Licensee.  This matter should be addressed here, so that with the principle of caveat emptor, consumers bear their share of responsibility of informing the IDA of predatory prices.

c)
Determination of a market


It is not sufficient to describe that high barriers to entry to a market may deter entry from rivals following the Dominant Licensee driving new entrants away,  A market needs to first be defined.  Competitive products from a different market segment should also be considered.  As such, the universal problem of market definition in many jurisdictions with competition law come into play.  If this determination needs to be made in the course of a price bidding war, the battle is already lost before it begins, as the bidding war would have concluded before determination of the market and hence predatory pricing can be shown.

As such, allowing a Dominant Licensee to engage in price discrimination, such as that described in section 3.3.3, simply to compete will put too high a burden both on competitors and the regulatory authority to show that there is no predatory pricing.  For the reasons enunciated above, we respectfully suggest that this test be removed, and that tariffing remains the main source of determination of predatory pricing.   Notwithstanding, if these 3 tests are combined with the tariffing requirement, that is, these 3 tests are applied ex ante rather than ex post, than they would serve to inform the market of the criteria for determination of predatory pricing, and would be useful in that regard.  We strongly suggest that these conditions therefore be amended to become criteria that the Dominant Licensee must show have been met before a new tariff is approved by the IDA.

3.14
Section 7.2.1.2 Price Squeezes


We agree with the sentiment that neither the downstream affiliate of a Dominant Licensee nor the upstream Dominant Licensee supplying the service should agree to purchase or sell a service used by competitors of the downstream affiliate at a price so high as to price the competitors out of the market.  This has been an important factor in the perceived lack of competitiveness of the Singapore international leased circuit market as the reseller of a leased circuit has been forced to purchase leased circuits from Singapore Telecom at retail, and therefore high, prices, and finds it extremely difficult to therefore be able to offer an end-to-end price to a consumer at competitive rates.  This has hurt Singapore’s aspirations to be a regional hub as other regional telecommunication hubs such as Hong Kong has long ceased to require such conditions.  We are pleased that IDA has considered international private line service sufficiently important to warrant specific wholesale offerings by Singapore Telecom to SBO’s.  We would like the IDA to consider that as other markets develop, wholesale offerings in other services will become important also and that due consideration should be given extending this requirement to all services that SBO’s would require to develop Singapore into a regional hub.

3.15
Sections 7.2.1.2 through 7.2.3


We agree with IDA’s positions on cross-subsidisation, discrimination and abuse of dominant position in a foreign market.  In order to ensure that these unfair methods of competition are not employed, we suggest that the IDA can require that Dominant Licensees provide sufficient level of detail for products in market segments determined to be Dominant, either as part of the tariff submission or in a separate form published several times a year, for the market to assist the IDA in determining that there is no prima facie case of unfair competition.  These methods are used in other jurisdictions such as the UK with a great deal of success and case histories may be adapted to better assist the IDA in their deliberations.  Without sufficient level of detail, there is little basis for determining whether unfair methods have been used and there is a heavy burden placed on the IDA to monitor market practices, as in practice new entrants will not have sufficient information about the Dominant Licensee’s operations to make a judgement on these methods.

3.16
Section 8 - Agreements Involving Licensees that Unreasonably Restrict Competition

3.16.1
We seek the IDA’s further clarification on this section as it is not clear how certain sections are to be applied.


a)
Reviewing an agreement


It is not clear when IDA will assess an agreement and when it will not. Section 8.1 states that “IDA will not routinely review contractual agreements entered into by Licensees.” Section 8.4 then states that the “IDA will assess the permissibility of most agreements between or among competing Licensees...”


We agree that if the IDA assesses an agreement and finds that it is one prohibited by section 8.3, then action is necessary to rectify this.  However, this section does not describe a mechanism to trigger off a review in the first instance.  We suggest that the IDA reviews and reveals its intentions for agreement review.  If it desires to review all agreements, this should be clearly stated.  If it desires to review certain types of agreements, these types should be clearly stated.  We do not understand what would fall into the definition of “most” as stated in section 8.4.


b)
Determining market share


Licensees who are not dominant entering into agreements that may be caught under section 8.4.2 may not be aware that the effect of the agreement will be to account for more than 25% of a “revelant market” as defined in sections 9.4.1.1 and 9.4.1.2 as they may have enjoyed a much lower market share prior to the agreement.  The IDA would greatly assist new entrants and non-dominant licensees if IDA would list a pre-defined series of markets in the first instance.  These can be reviewed and amended frequently as necessary.  This reduces the burden on non-dominant licensees conducting market studies and making a judgement on whether their concluding an agreement would constitute a breach of Code under section 8.4.2.  Furthermore, there may be certain market segments that are insignificant and therefore a licensee with a 25% market share in that market whilst may be able to control output and prices may in reality not damage competition as it is too insignificant a market to have this effect.  We suggest that this section not be applied to such instances.
3.16.2
We seek clarification on the language used in section 8.3.5 which appears to directly contradict that in section 8.4.  For ease of reference, the relevant portions of both sections are re-produced here :


Section 8.3.5 -
“Nothing in Sections 8.3.1 through 8.3.4 of this Code prohibits agreements amongst Licensees that enter into an efficiency-enhancing integration of economic activity, where such agreement is no broader than necessary to achieve the pro-competitive benefit.  For example, if competing Licensees establish a joint purchasing or production venture, which is designed to increase total output and lower prirces, the two parties could agree regarding the prices to be paid or charged by the joint venture.” 


Section 8.4 -
“Licensees may not enter into agreements that unreasonably restrict competition.  Such agreements include joint agreements to produce inputs used by multiple Licensees...”


These 2 sections appear to directly contradict each other and requires clarification.

3.16.3
We do not agree that agreements between entities at different levels of the supply chain should be prohibited per se.  We suggest that if a Dominant Licensee were to enter into such agreements, there is a prima facie assumption that it would be anti-competitive.  However, if non-dominant licensees enter into such agreements with one another, provided that the agreement does not immediately appear to make them dominant in their otherwise non-dominant markets, that the assumption should be that they are not anti-competitive unless proven otherwise. 

3.17
Section 10.3.2.2 Orders to Cease and Desist


As the procedure for review of a suspected breach of Code will take time to proceed, we strongly urge the IDA to consider a cease and desist order for specific prima facie cases of anti-competitive behaviour such as below-cost tariffs.

3.18
Section 10.4.1 Procedures


We are extremely concerned that a party requesting IDA to take enforcement action must go to such extreme lengths to do so. This discourages requests and places the burden back on IDA to ensure that Licensees comply with the Code.  With vast information asymmetry, we are concerned that the IDA may not always have the information the market possesses to suspect a breach.  Requiring the Requesting Party to make a statutory declaration, for example, would deter most licensees and customers in addition to the deterrence already provided by the actions required to verify the information and submit it to the IDA for action.

3.19
Appendix 1 Sections 3.9 and 3.10

BT is concerned that there is no provision to un-bundle spectrum on the SCV cable network.  SCV has been declared dominant by virtue of its control over the cable TV access to homes and businesses in Singapore, and this implies that unused cable spectrum should be available on the wholesale market at reasonable rates.  To do otherwise would negate the earlier principle of encouraging the availability of broadband services.  It is most unlikely that any new entrant will attempt to install more fixed infrastructure to every individual home.   What is required is a requirement that SCV makes available unused spectrum at wholesale rates as soon as practicable, otherwise the result will simply be the creation of another monopolistic player protected by regulation.

3.20
Appendix 1 Section 6.1.4

The intention behind the restriction on capacity ordering is understood, but its implementation will be very problematical and fraught with operational problems in practice.  Capacity forecasting in the current broadband environment is difficult to forecast accurately particularly when sudden large increases are requested.  This  Clause must be revised to allow for more flexible arrangements allowing the availability of extra capacity at short notice regardless of current usage.  Provided unused capacity is paid for by the requesting operator we see no problem in under-utilisation, except where there are capacity constraints.   These cases should be dealt with on an individual basis.

3.21
Appendix 1 Section 6.2.4

We note this proposal, and agree that it has the attraction of being easy to implement.  However we also note that the charge is based on the retail rate for calls, not on the underlying costs of termination.  This also carries implications for transit charges where mobile to fixed calls are not terminated but simply transit a fixed operator. 

3.22
Appendix 2

BT notes with concern that there appears to be no basis for the PSTN pricing other than the Dominant operator's wireline or ISDN rates.  The relationship between these rates and its relationship to FLEC or LRAIC are not understood. We seek your clarification on this issue as a matter of urgency.

4
Conclusion


BT is pleased to submit the above for IDA’s consideration and would be happy to furnish additional information or comments on any of the provisions of the Code.   Please do not hesitate to contact us if we can provide assistance in this regard.
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