Comments of Callahan Associates International (“CAI”) re IDA’s Consultations on “Interconnection/Access in a Fully liberalized and Convergent Environment” and “Proposed Code of Practice for Competition in the Provision of Telecommunications Services”

On behalf of Callahan Associates International (“CAI”), the following are comments respectfully submitted to the Infocomm Development Authority (“IDA”) of the Republic of Singapore in response to Consultations “Interconnection/Access in a Fully Liberalized and Convergent Environment” and “Proposed Code of Practice for Competition in the Provision of Telecommunications Services.”
  

Callahan Associates has established successful European cable partnerships in France, and Spain, which encompass a total of more than six million franchise homes.  On 22 February 2000 Callahan Associates agreed to purchase 55 per cent of Deutsche Telekom’s cable network in North Rhine Westphalia.  With the addition of a further network in Baden Württemberg, which Callahan Associates agreed to purchase on 18 May 2000, the company’s German operations will encompass over 13 million franchise homes.
  The operations in Germany will provide customers with a wide range of digital services, maximizing economies of scale and bringing the total number of franchise homes served by the company in Europe to 20 million.

As an investor with experience in broadband networks, CAI recognizes the importance of the regulatory environment in attracting resources to the deployment of new technology.  CAI is very glad to have been a participant and contributor to the seminar convened by IDA in Singapore on May 15, 2000.  We take this opportunity to re-emphasize some of the points that were made at that time, as well as addressing some of the issues which arose as a result of that discussion.

Adoption of the proposed frameworks for Interconnection and for Competition is of vital importance, not only for Singapore, but also for the entire region.

As nations have liberalized, it has become clear that simply changing laws and issuing new licenses was a necessary but not sufficient step to unleash the power for market forces and attract new investment into the telecommunications sector.  The WTO Agreement that extended the General Agreement of on Trade in Service (“GATS”) to include basic telecommunications services recognized that …

· …Telecommunications monopoly is no longer in the best interests of nations seeking to benefit from advances in communications and computing technology, and…

· …That such commitments have little value unless competition between entrants and incumbents is based on principles of fair competition.

But for all the value that these frameworks will provide for the economy of Singapore, the importance of this initiative extends beyond its borders.  Singapore will be setting an example for its neighbors as a leader in telecommunications policy by adopting a regulatory structure that is transparent, proportionate, and targeted at market failure.  By setting an example for the region, Singapore will attract the necessary capital investment both to itself and, as other nations adopt similar policies, to the region, for the economic betterment of all.

While the frameworks properly address a myriad of issues, it is appropriate that they have a particular focus on competition and interconnection policy.  These are the core issues that must be addressed in order to develop a competitive telecommunications sector.

The Republic of Singapore, in adopting the proposed frameworks, is creating an environment that acknowledges that fair interconnection and prevention of the abuse of dominance are critical to attracting the investment needed to unleash economic potential of the nation’s telecommunications infrastructure.  Too often, governments imagine that by simply licensing new operators, that liberalization will magically occur without any further oversight.  Experience has shown that this is not the case, and it is to the credit of Singapore to have learned these lessons.

We are also very pleased to see the careful distinction between the roles of a sector-specific regulator providing ex ante interventions targeted at market failure, and the ex post actions of a competition authority.  Such a distinction is critically important in reducing uncertainty for investors, and Singapore has moved ahead of many other nations in the region in putting this structure in place.

But the devil is in the details, and it is to these that CAI most wishes to call the IDA’s attention.  In particular, for the frameworks to be a successful tool to attract the investment needed to develop the most advanced telecommunications infrastructure for Singapore, the IDA must provide clear and well-defined answers to the following:

· “What is the difference between access resale and interconnection?”

· “What is the difference between customers and interconnecting networks?”

· “What is the difference between an ‘essential facility’ and an expensive but reproducible input?”

· “What is the relevant market for assessing dominance?”

DISTINGUISHING BETWEEN ‘ACCESS RESALE’ AND ‘INTERCONNECTION’

· Our reading of the consultation documents reveals lack of a clear distinction between “access” and “interconnection.”  The two are treated in the same breath throughout both documents. 

· In the view of CAI, “access” refers to the function of call origination.  It takes place between a customer and an operator of an access network.  The operator may initiate the call on its own network, or use the customer connection of another operator.  In the former case, access is “direct” while in the latter case it is “indirect.” If access is indirect, the service provider is “reselling” the access service of the originating network operator.

· “Access” or “call origination” is prospectively competitive.  One can envision multiple operators, each with its own local network, competing on price and service attributes for end users.  The twisted pair network of the incumbent telco; the coaxial cable of the cable television operator with an HFC network; the wireless links of a cellular or fixed wireless operator; these are all means of providing access.  The view that access is prospectively competitive has significant implications for the definition of essential facilities (addressed below), and for policies on pricing, unbundling and resale.  Given the stated desire in paragraph 5.8.8. to encourage both facilities-based and services-based competition, clarity on this issue is imperative.

· CAI suggests that “Access” should be defined by IDA as access by end users to network operators.  Thinking of it as “access to end users by network operators” leads to treating indirect access, more accurately thought of as resale, as interconnection.  Setting the price of indirect access at low rates will discourage investment in alternative local infrastructure and encourage entry by service providers. 

· In the view of CAI, interconnection should be defined as the termination of a call to an end user.  Given its character as an essential facility, it is appropriate in our view to require all operators to complete each other’s calls at rates based on the methodology described in the consultation on interconnection.
· The distinction between access resale and interconnection has important policy implications for IDA.  Failure to draw the distinction clearly will set up endless disputes as resellers of indirect access seek to get ever-lower ‘interconnection’ rates from network providers of direct access.  A crisp distinction made a prior will avoid many of these problems.
DISTINGUISHING BETWEEN CUSTOMERS AND INTERCONNECTING NETWORKS

Because the consultation documents fail to distinguish between access and interconnection, the consultation further fails to distinguish between “interconnecting operators” and “customers.”  For example, in a footnote in section 4 of the of the Competition Code of Practice, it is stated that value-added service providers can choose interconnection under sections 4, 5 or elect to be treated as end users.  Unless there is a clear distinction among these categories, there is a high risk that retail and interconnection prices will be miscalculated, entry signals will be distorted, market definitions and concentration measures will be defined incorrectly, and the balance between service provision competition and infrastructure competition will be shifted.  The resolution of this ambiguity is probably the most important policy distinction that the IDA must make.  

Under the taxonomy we suggest, “customers” would include three categories:

· Residential end users who purchase access at retail prices.

· Business end users that purchase access at retail prices. 

· Businesses that purchase indirect access at wholesale prices to provide value-added and information services as well as long distance services.  ISPs, interexchange carriers, and value-added operators such as Covad would be treated as customers of the underlying network operator in this category.  

This taxonomy is also consistent with the definitions of the GATS Reference Paper, which defines “Users [to] mean service34 consumers and service suppliers.”

For pricing purposes, “access” would be priced under a standard of fully distributed costs, with the kinds of retail and wholesale structures typical of competitive markets.  Indirect access would be priced under wholesale pricing structures that might include volume discounts, other forms of bulk purchase agreements, special contracts, avoided costs, or other wholesale arrangements.  But most importantly, it is from these categories of “customers” that network operators must recover not only their incremental costs, but also their historic and overhead costs.  While a network operator may choose as a business decision to provide wholesale indirect access at prices geared to forward-looking long run incremental costs, it should not be required to do so. To the extent that the market does not allow recovery of these costs due to competition, it is a reflection of the inefficiency of the operator.  That is the way of competitive markets.

Interconnection, defined strictly as call termination, would be provided, not to end users, but to network operators who have originated a call either directly or indirectly, and need to complete it to an end user on the terminating network.  Call termination would be priced on the principles of forward-looking long run incremental cost, as described in the consultation documents.  Importantly, Call Termination meets the rigorous standard established by international case law as an essential facility.  Access does not.

Consideration and resolution of these definitions is a fundamental policy decision for the IDA and the Republic of Singapore.  The clarity that evolves from clearly understanding these distinctions will lead to deliberate policy outcomes and avoid many of the disputes, legal entanglements and drawn-out regulatory arguments that have embroiled regulators around the world.

THE PROPOSED STANDARD FOR AN ESSENTIAL FACILITY IS LOW COMPARED TO ITS DEFINITION IN A VARIETY OF COURT CASES AROUND THE WORLD

Flowing from the distinction between “access” and “interconnection” is a requirement for a clear definition of the standards for defining an “essential facility.”  In the view of CAI if an operator controls an essential facility, it should be required to provide that facility of service to competitors at prices that reflect some version of LRIC.  Therefore the standard for determining an ‘essential facility’ is vitally important.

The definition of an essential facility (sections 5.8.3 and 6.4.1 of the Competition Code) as one that could not be replicated “in the foreseeable future at a price that would allow profitable entry” sets a lower threshold than that found in the case law and legislation of the United States, Canada and the European Union.  While Singapore is free to do so, IDA should recognize that this tilts the playing field in favor of service providers and discourages investment in local loop and network infrastructure.  In the light of the stated goal of encouraging both, a higher standard may be preferable.

Two cases are especially relevant in defining an essential facility.  One is from the European Court of Justice, known as the Bronner case.  Bronner alleged that the Mediaprint group was abusing its de facto dominant position in Austria on the market for home-delivery of newspapers by not allowing Bronner access to its (only existing) nation-wide home-delivery service for daily newspapers against payment of a reasonable

remuneration. Bronner argued that services such as postal delivery did not represent equivalent alternatives to home delivery and that it would be entirely unprofitable for it to organize its home-delivery service in view of its small number of subscribers. The Court of Justice held that, even if there were only one nation-wide home-delivery network in Austria and the owner of that scheme held a dominant position in the market for newspaper distribution services, these factors were not sufficient to determine that refusal to grant access amounted to an abuse.  For a finding of an abuse of an essential facility, the refusal to provide access to the service/facility must be likely:

· To eliminate all competition in the downstream market on the part of the



person requesting access; 

· The refusal to allow access must be incapable of being objectively

justified;

· The service in itself must be indispensable to carrying out that

person's business;

· There is no actual or potential substitute for that facility. 
Notably, the Court explicitly observed that, while development of an alternative service/facility might be so expensive or time-consuming as to render it economically unattractive, and while this could render new competition unviable, these considerations do not qualify the facility in question as necessarily “essential.”  

The second relevant case comes from the United States, in the case of MCI v AT&T 708 F. 2nd 1081 at 1132.)  Under the law from this case, the essential facilities doctrine addresses a particular type of “refusal to deal” in violation of the Sherman Antitrust Act’s prohibition on monopolization or attempts to monopolize.  The doctrine applies when a firm (or group of firms acting as a consortium) possesses market power over a particular asset or scarce resource, access to which is imperative to the viability of would-be competitors.  To be essential, the resource must be not just helpful, but vital to its survival.  Thus, a plaintiff must prove:

1. Control of the essential facility by a monopolist;
2. A competitor’s inability to practically or reasonably duplicate the essential facility;
3. The denial of the use of the facility by a competitor;
4. The feasibility of providing the facility to the competitor.
Call Origination, while it may be controlled by a dominant operator, is capable of being duplicated and it is economically feasible to do so. Call origination does not meet the standard of an essential facility, based on the case law.  On the other hand, 
  Call Termination is a service that meets the standards for an essential facility of both the European Bronner case and the USA’s MCI case.  For while a new entrant may, absent regulatory barriers, construct their own local access and transport networks, it will always need to complete its calls to the customers of the incumbent network operator.  If call termination is refused, no communications can take place, and hence, the competitive call originator can render no service.

The segmentation of voice services into call origination and call termination implies a set of market definitions for purposes of assessing dominance.  These avoid the pitfalls of defining markets by technologies, or of lumping together suppliers and customers.

The “Call Origination Market” includes all existing and potential local network operators:  the twisted pair incumbent network of SingTel, the coaxial cable television network of SCV, mobile networks, and other potential entrants including fixed wireless, electricity and water providers, and satellite.

•Market shares are not exaggerated; but dominance can be clearly assessed.

•Markets are not defined around technology.

The “Call Origination” market for voice services would include:

· Fixed access lines, including both SingTel and voice-capable cable lines

· Mobile customer accounts

Potential competitors for voice services would include:

· Cable TV customers receiving voice services

· Fixed wireless providers

Note that resellers, ISPs, long distance carriers using indirect access, call back operators, and the myriad of enhanced service providers who might provide xDSL service over the loops of other operators are not included in the market definition, because they are viewed as customers of the network operators.  For SingTel, for example, its market share would be the sum of its fixed access lines and its mobile accounts, divided by the total market.  To define a “fixed line market” separate from a “cable modem market” and separate from a “mobile market” confuses technologies with markets, overstates dominance, and leads to uneconomic policy interventions.

Other market definitions may be appropriate for assessment of dominance in video entertainment services or data services.  However, in the context of convergence, even these market definitions cannot be static. 

Conclusion:  The approach embodied in the consultation documents is very positive and represents a great step forward in telecommunications policy and regulation.  CAI is very pleased to support these frameworks, taking into account the concerns raised in these comments and our earlier presentation.  We look forward to participating in further refinements as appropriate.

� This submission was prepared on behalf of Callahan Associates International by Martin G. Taschdjian, Ph.D., Leo Hindery Chair of Broadband Telecommunications, University of Denver, and Director, Magness Institute of Cable Communications, The National Cable Television Center and Museum.


� Includes figures for the businesses in North Rhine Westphalia, (transaction expected to close in July 2000 subject to regulatory approvals) and Baden-Wurttemberg, (transaction expected to close January 2001 subject to regulatory approvals).
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