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Vice President 
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Suite 2000, Room 2026


1230 Peachtree Street
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404-879-3014
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barbara.evans@concert.com

July 14, 2000

Ms. Ng Cher Keng

Director (Policy)

Infocomm Development Authority of Singapore

8 Temasek Boulevard

#14-00 Suntec Tower Three

Singapore 038988

RE:
Comments on the Revised Proposed Code of Practice for Competition in the Provision of Telecommunication Services

Dear Ms. Ng:


On behalf of Concert Global Networks (Singapore) Pte Ltd (“Concert Singapore”), I am pleased to submit comments on the Infocomm Development Authority of Singapore (“IDA”) Consultation Paper, Revised Proposed Code of Practice for Competition in the Provision of Telecommunication Services (“Consultation Paper”) published on 30 June 2000.  As indicated below, Concert welcomes the pro-competitive approach taken in the Consultation Paper and believes that it will assist the establishment of competition in the market for telecommunications services in Singapore.


Concert Singapore is a wholly-owned subsidiary of Concert B.V., a new global venture of AT&T and BT launched at the beginning of this year to serve the global communications needs of multinational companies, international carriers and Internet service providers world-wide with a competitive portfolio of voice, data and Internet services.  Concert has chosen Singapore as the regional headquarters for its carrier services business, and as a primary regional center for its other operational teams. Concert Singapore has been awarded a Service-Based Operator (Individual) license to operate and provide telecommunications services in Singapore.  We expect to apply to the IDA for a Facilities Based Operator license in the near future.


The Consultation Paper sets forth the provisions that the IDA would apply to promote effective competition in the information and communications industry in Singapore.  The proposed framework integrates the competition code with policies governing both interconnection and access to network infrastructure. (Consultation Paper, Appendices 1,2,3). As a new entrant with significant plans to participate in the Singapore market, Concert Singapore supports the IDA’s approach to distinguishing the regulatory obligations of dominant and non-dominant licensees (Section 2); establishing an interconnection process with established obligations and timescales (Sections 4,5,6); creating competition law rules that preclude licensees from engaging in anti-competitive conduct (Sections 7,8,9); and clarifying the procedures that the IDA will use to enforce the Code (Section 10).  Concert’s experience in many other countries has been that transparent, fair and enforced regulation will promote competitive entry by creating confidence that new entrants will have the legal and regulatory support they need to compete on fair terms with incumbent dominant operators.  The provisions in the Consultation Paper are critical ingredients for fostering confident investment by new entrants, and for appropriately checking the inherent incentives and advantages of an incumbent dominant operator such as Singapore Telecom.


Concert and Concert Singapore (hereafter “Concert”) are generally supportive of the provisions in the Consultation Paper, and are grateful for the opportunity to comment on specific provisions of the proposed Code.

Section 1 – Introduction
· ¶ 1.2.5 – Elimination or Modification of Unnecessary Code Provisions: Concert agrees that in an efficient market, competitive forces are more effective than regulation in promoting the public interest, and that regulation should be reduced as markets become competitive.  Consistent with this principle, Concert emphasizes that reduction of regulations affecting dominant operators will be premature until competition is well-established.  To ensure the presence of effective competition, the IDA should clarify that the regulatory reviews proposed in ¶ 1.2.5.1 and ¶ 1.2.5.2 will be conducted as a public consultation process with the opportunity for input from all affected parties.  

Section 2 – Classification of Licensees

· ¶ 2.1 - Overview: Concert supports an asymmetric model for regulating dominant and non-dominant operators.  Whereas new entrants should be subject to minimal regulation because of their presumptive inability to harm competition, dominant operators should be subject to close scrutiny and ex ante regulation because of their economic incentive and ability to delay or degrade competition.  Because the reclassification of a licensee can have a significant effect on competitors and end users, Concert suggests that it is essential that a public consultation process precede any decision to reclassify a licensee (¶ 2.4.2) or to exempt application of a specific dominant licensee regulation (¶ 2.5).
Section 3 – Duty of Licensees to End-Users
· ¶ 3.2.1 Duty to Comply with Minimum Quality of Service Requirements: Concert suggests that the minimum quality of service standards and accompanying reporting requirements should not apply to non-dominant operators.  Competitive entrants have market-based incentives to provide quality of service that will meet or exceed IDA standards.  In the absence of a specific complaint, this provision would be an unnecessary regulatory and costly administrative burden on new entrants.

· ¶ 3.2.3.4 Reporting Requirement: This requirement should be more precisely and narrowly defined, both to result in meaningful data and to minimize the administrative burden on new entrants.  Absent more precise categories of customer complaints to be tracked, and a standard format for reporting complaints, the reports from different licensees will offer limited comparative value.  Further, to reduce the administrative burden on new entrants, Concert recommends limiting the list of relevant complaint categories to an established set of key consumer concerns. 

· ¶ 3.3.2 Duty to Provide Service at Just and Reasonable Rates: Pursuant to this provision, dominant carriers are required to charge rates that are “just and reasonable.”  To reduce the ambiguous scope of this phrase, particularly in the context of wholesale interconnection or access offerings by a dominant carrier, Concert urges the IDA to clarify that if such wholesale rates are not FLEC-based then they are not just and reasonable. Allowing dominant licensees to charge other than cost-based rates for interconnection or access services will disadvantage competitors by enabling dominant operators to engage in market-distorting pricing practices that favor the dominant operator’s services.

· ¶ 3.3.3 Duty to Provide Service on a Non-discriminatory Basis: Concert supports the decision to require dominant operators to provide service on non-discriminatory prices, terms and conditions.  Therefore, Concert is concerned with the IDA’s statement that a dominant carrier may vary its prices “to meet the bona fide offer by a competing Licensee.”  The “bona fide” clause suggests that a dominant operator may discriminate between customers who have competitive alternatives and those who do not have competitive alternatives. Concert recommends that the IDA delete this explicit exception to the non-discrimination principle. However, Concert recommends that the IDA clarify that dominant licensees are permitted to file a tariff containing prices, terms and conditions negotiated between a dominant licensee and a wholesale customer, and that the tariffed offering must be available to any similarly situated customer.  Such contract-based tariff filings would provide dominant carriers and wholesale customers with flexibility to negotiate more competitive offerings than those available in an initially filed tariff, while still complying with the non-discrimination requirement.

· ¶ 3.3.4.  Duty to File Tariffs: To ensure adequate review of new tariff filings, a tariff should be filed with the IDA 28 days prior to the intended effective date, and the IDA should make the issued filing available on its web site for full public review and comment.  The IDA can then incorporate informed public comment that is received within the 28-day review period into its decision whether to accept or reject the proposed tariff.
Section 5 – Cooperative Duties of Dominant Licensees
· ¶ 5.5.6.1 Petition for IDA Dispute Resolution: Concert welcomes the IDA’s decision to make available three different means by which to enter into an interconnection agreement with a dominant licensee: (a) an approved RIO (¶ 5.3); (b) “opt-in” to any existing interconnection agreement between the dominant licensee and any similarly situated licensee (¶ 5.4); or (c) an individualized interconnection agreement (¶ 5.5).  Further, the IDA’s decision to permit licensees to demand interconnection pursuant to the terms of a RIO pending the outcome of a negotiated agreement will mitigate the ability of a dominant operator to delay competition (¶ 5.5.3).  However, recognizing that in many cases dominant licensees will not voluntarily enter into negotiated interconnection agreements, Concert urges that the IDA reduce the proposed pre-dispute resolution negotiation period from 90 days to 60 days (¶ 5.5.6.1).  Concert believes that parties negotiating in good faith can resolve the technical and commercial issues raised in interconnection negotiations within 60 days, and that any extension to this time will only serve the incumbent operator’s interest in delay.  
Section 9 – Consolidations by Licensees that are Likely to Unreasonably Restrict Competition

· ¶ 9.3 – Procedures: Concert urges the IDA to develop more precise and streamlined procedures for reviewing the competitive impact of industry consolidations involving licensees.  The IDA recognizes that most combinations can have pro-competitive effects, such as creation of economies of scale and scope (¶ 9.1).  Although consolidations involving a dominant licensee are likely to raise competitive concerns that require a thorough review, there is comparatively little risk that consolidations involving a non-dominant licensee will unreasonably restrict competition, and even less risk with pro forma transfers and assignments between commonly controlled entities.  Accordingly, Concert recommends that the IDA establish separate tracks for reviewing transactions involving a dominant licensee (e.g., 30 day + optional extension); non-dominant licensee (e.g., 14 day + optional extension); or, pro forma assignments and transfers (e.g., ex post notification).  Equally important to streamlined review procedures, the review process will impose less of an administrative burden on the IDA and on applicants if the Code sets forth more specific details about the information the IDA will require in order to assess a proposed transaction.
Section 10 – Enforcement of the Competition Code
· ¶ 10.3.2 – Remedies: The IDA correctly establishes a range of remedies that can be used in a manner proportionate to the severity of a violation.  Concert urges the IDA to adopt these remedies, and to apply them in a clear and meaningful way that is not only proportionate to the violation but also proportionate to the offender.  If dominant carriers do not believe that the cost of contravening the Code will be greater than the cost of fostering competition pursuant to the Code, they will have economic incentives to risk intentional violations.
Appendix 1 – Interconnection/Access In a Fully Liberalized and Convergent Environment

· ¶ 1.4 Interconnection/Access Policy Objectives: The Consultation Paper actively encourages infrastructure investment, and to achieve this goal proposes rules favoring facilities-based competition over service-based competition.   Specifically, service-based licensees are not afforded rights to access Essential Support Facilities and Unbundled Network Elements at the prices available to facilities-based operators.  Similarly, whereas any end-user service offered by a dominant licensee should be available at wholesale rates to all licensees, the Consultation Paper only requires dominant licensees to provide a limited set of end-user services to other licensees at wholesale rates.  Concert’s opinion is that rules disfavoring service-based competition undermine the long-term policy objective of developing alternative infrastructure.  Such rules primarily benefit incumbent operators by limiting competition from new entrants that do not initially have resources to finance facilities-based operations.  Concert suggests that the IDA would better serve its objectives by fully encouraging competition from service-based operators who can introduce innovative services, attract a healthy customer base, and then invest in facilities that will reduce their long term cost base and increase their operating margins.     

· ¶ 2.4 Access to International Facilities: Concert supports the position that facilities-based licensees should have the right to acquire from dominant licensees IRUs on international facilities, including satellite and submarine cable systems, and to co-locate at dominant licensee’s satellite earth stations and submarine cable landing stations (¶ 3.7).  Concert also urges the IDA to clarify that facilities-based licensees have the right to acquire backhaul from a dominant licensee at a FLEC-based rate.  

Bearing in mind the comments above, Concert supports the general framework and specific rules proposed by the IDA in the Consultation Paper.  In addition to setting a course that will promote effective competition in the recently liberalized Singapore market, the open and fair approach serves the praiseworthy objective of encouraging regulators in other jurisdictions to follow the IDA’s pro-active and pro-competitive approach.


Concert would be pleased to respond to any questions concerning these comments and to provide any further information that would be helpful to the IDA.  Please do not hesitate to contact us in that regard.

Sincerely,

Barbara Evans

cc:
Andrew Haire
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