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CONSULTATION PAPER

Proposed Code of Practice for Competition in the Provision of Telecommunication Services

Comments of WorldCom

Introduction

MCI WorldCom Asia Pte Ltd (“MCIW”) is grateful for the opportunity to comment on the IDA's Code of Practice for Competition in the Provision of Telecommunication Services (“Code”).  The IDA is to be congratulated on the consultative approach it has adopted concerning these issues.  Only by adopting an open and transparent approach to regulation will new entrants and potential new entrants to Singapore’s telecommunications market be invested with the confidence they need to make significant investments in Singapore.

Description of the commenting party and its interest in the proceeding

MCIW has been awarded a facilities-based licence to operate a telecommunications system and provide telecommunication services in Singapore. 

General Views

The IDA has identified many of the issues important to the preservation and promotion of competition in the market for telecommunication services in Singapore.  The draft Code is a good draft document, in that it has served to identify many of the key issues and MCIW looks forward to the final version providing greater detail of the ways in which these issues will be dealt with by the IDA.  

Structure of Code

MCIW is concerned that, while the Code is long on lists of issues, it is relatively short on detail when it comes to the powers of the IDA and the specific ways in which the IDA will handle issues when they arise.

To be effective, the Code needs to maintain a balance between (a) general principles of universal application, with the means of their application clearly explained and (b) the desire to provide a detailed list of specific examples of proscribed or potentially offensive conduct.  What the Code appears to do, is only to adopt the latter approach, but with insufficient detail to make it as useful or resilient as MCIW hoped.

In some other jurisdictions, such as the United Kingdom and Europe, these types of documents follow a tried and tested format.  After a general introduction of the issue, a code of practice would normally explain that issue in greater detail and then set out the powers that the relevant authority has to deal with that issue.  Next, the code of practice would set out prohibitions on specific kinds of conduct that are offensive, exemptions or exclusions to the prohibition, and the authority’s procedures for dealing with instances of the potentially offensive conduct, as well as the methodology it will adopt in its investigations and its approach to the relevant analysis.  Most codes of practice also contain a detailed description of potentially offensive conduct, with specific examples.

Clear and detailed guidelines are more important in Singapore than in the United States, Europe or Australia, as Singapore has no established body of anti-trust law.  In the absence of a detailed and comprehensive code of practice, with an equally detailed and comprehensive description of how the guidelines operate, Singapore will have no body of law or rules of practice to which the IDA and the operators will be able to refer to understand how issues will be determined.  Therefore, the Code must be comprehensive.

Timescales

MCIW is concerned that delays in publishing the Code and in finalisation of the RIO will harm its business.  Every day wasted means revenue forgone by MCIW and revenue retained by SingTel.  Please take note of the ways in which it has been suggested that this process be shortened.  Most importantly, SingTel should be required to publish a first version of the RIO within 7 days of finalisation of the Code.

Similarly, in the Code some of the timescales for submission of information or for the commencement or conduct of negotiations are too long and those matters have been highlighted in this submission. 

Comments regarding specific provisions of the proposed Code

Our detailed comments are as follows:

Section 1 - Introduction

· Para. 1.3.5 correctly notes that ex post enforcement is only appropriate once competition takes root.  Competition has not yet taken root in Singapore and, while SingTel enjoys the dominance it has in almost every aspect of the telecommunications market in Singapore, ex ante regulation must remain the main tool of the IDA.

· Para 1.6.6 – MCIW trusts that any initial exemptions from the Code will be made public now, as this will affect its position on the Code.  It is submitted that SingTel should not be exempted from any provisions of the Code. 

Section 2 – Classification of Licensees

· Para 2.3 – The range of services for which SingTel has been declared dominant is too limited.  Clearly as there is no competition at all in the fixed market in Singapore, SingTel is dominant in every aspect of that market.  The IDA has itself recognised the importance of control of essential facilities as leading to a declaration of dominance in a market that depends on that facility (see Para 2.5.2.4).  It is suggested that SingTel be declared dominant in the following markets:

Retail Markets
Comment

Local exchange line
Already on IDA list

Local calls (domestic Singapore calls)


Residential international calls 
This may be broken down by destination

Corporate international calls
This may be broken down by destination

Phone books


Directory enquiry services


Emergency services


XDSL
Already on IDA list

Leased circuits (domestic and international)
Already on IDA list

Wholesale Markets
Comment

IDD conveyance
Potentially may be broken down by destination

Access to DQ services


Directory assistance database


Phone books


Inter – exchange conveyance services


Interconnect links


Inter – exchange transit services


Local loop access
This can be broken down further

International gateway services


Call origination services


Call termination services


Access to DQ services


Access to mobile and other operator systems
This is particularly so where SingTel insists that access to other SingTel operations is to be via SingTel’s fixed network  

Exchange co-location services


Emergency call routing


After well over a decade of competition in the UK, BT is till dominant in a host of markets, far more than those proposed for SingTel by the IDA.   

· Para 2.4.3 – The IDA should always solicit views of competitors and customers before acting on a petition for reclassification.

· Para. 2.5.2 - 2.5.3 – There are factors other than market share and barriers to entry which should be taken into account when assessing whether a licensee enjoys market power or a position of dominance.  These include prices, profitability and the existence of vertical relationships.

Section 3 – Duty of Licensees to End-Users

· Para 3.1 – It is suggested that the word “just” has no place in a document of this kind.  The word “fair” is the correct word to employ.  Justice is the province of the courts.  Statutory bodies should be concerned with fairness.

· Para. 3.2.1 – The quality of service standards should be more precisely identified and those standards should only be amended after consultation with the licensees.

· Para 3.2.3.3 – The words “complete and objective” should be replaced with “reasonable and careful” as the former constitute too high a standard for licensees to employ in the context of complaints against themselves.

· Para 3.2.3.4 - Only on request should complaints have to be provided to the IDA or otherwise made available.  If the IDA insists on regular reporting, annual reporting should suffice.  The level of detail required should be specified and only reports of broad categories of complaint should be submitted – not details of every individual complaint.  Is it really necessary for compliments to be recorded and reported? 

· Para. 3.3.2 – It is not clear what this paragraph is intended to achieve and its relationship to paragraph 5.8 is not clear.  It is not clear what is meant by “cost”, nor what is meant by “oriented towards cost”.  Further, what kinds of telecommunications services are being referred to in this paragraph?  Is it to cover all kinds of services, including wholesale and interconnection services? 

· Para. 3.3.2.2 – It is not clear what services are to be covered by the tariff.  Paragraph 3.2.2.1 refers to “telecommunications services”.  Does that include wholesale and interconnection services?  This question is also applicable to the rest of paragraph 3.3.

· Para. 3.3.3 - This requires dominant licensees to provide services on prices, terms and conditions that are “not unreasonably discriminatory”.  MCIW is not familiar with this expression, which implies that some discrimination is reasonable and permitted.  It is suggested that the more common expression, “non-discriminatory” be employed.

· Para. 3.3.4 – The provision of unbundled services is important and MCIW is of the view that it should be addressed in greater detail.  Only the first sentence is a statement of principle and the rest of the paragraph is an example, which MCIW does not understand.  As with the rest of paragraph 3.3, it is important for the paragraph to make clear what is meant by “telecommunication services”.  Does it include wholesale and interconnection services?  It is believed that this should be the case and, as such, they should be listed.

Section 4 – Required Co-operation Among Facilities-Based Licensees to Promote Competition

· Para. 4.3 – The use of the word “compensate” is unfortunate.  Depending on the context, the word “pay” or “charge” would be correct.  The word “compensate” has a legal connotation that should be avoided.  For example, if a licensee seeks local loop access from an incumbent and the use of copper pair to reach a customer that wishes to change service provider, a requirement to “compensate” the incumbent could mean it has to compensate the incumbent for the value of the part of the network taken over by the new entrant and for profits foregone.  On the other hand the words “charge” or “pay”, with clear guidance from the IDA as to how those charges are to be calculated, should avoid any issue of “compensation”.  Such arguments have been raised in the past and MCIW would be please to discuss this issue with the IDA in confidence.

· Para. 4.4 – This paragraph should not only refer to quality standards but also to an obligation on licensees to provide interconnection services on terms and conditions, including charges, that are no less favourable than the terms and conditions upon which similar or comparable services are provided to itself, its affiliates or to other Licensees.

· Para. 4.6 – MCIW suggests that this paragraph be amended to refer to “timely and accurate information in sufficient detail to allow such Licensees to provide timely and accurate billing for services it provides”.

· Para. 4.10 – Number portability is an extremely complex issue.  However, this paragraph does not refer to any timescale for the introduction of number portability, nor to the technical means of establishing it, nor to charges or other terms and conditions for its provision.  Such brevity will only favour the dominant licensee.

· Para. 4.11 – This paragraph dealing with the duty to provide access is too brief for such a complicated and important issue.  What does “control” mean?  It could be argued that  only the owner of the property in question controls it.  Perhaps “enjoys the benefit of” or “has the right to use” is really what is intended here.  But that is only the first step, there are many other issues.  For example, there is no obligation on a relevant licensee to enter into agreements or discussions or to conduct and conclude them within a reasonable time frame.

· Para. 4.12 – Will copies of interconnection agreements be publicly available?

Section 5 – Co-operative Duties of Dominant Licensees

· Para. 5.2. – The time frame suggested is too long.  It is submitted that the IDA should direct SingTel to publish its RIO by no later than 1 July 2000.  SingTel can undertake and should already be undertaking this exercise in parallel with the development of the Code.  Waiting until 60 days after finalisation of the Code will only favour the incumbent.  MCIW is also concerned that there could be up to 90 days for the IDA to consider the RIO and then more time for SingTel to respond.  It is requested that all these timescales be significantly reduced. 

· Para.5.2.1 – MCIW requests that more detail on the required contents of the RIO be communicated to SingTel.  New FBO licensees should be consulted on the contents of the RIO.  This should be done now under other powers at the IDA’s disposal and should not wait until finalisation of the Code. A detailed list of interconnect services should be included along with the price for them, as well as the means by which the price was determined.  How price changes will be notified, procedures for complaints regarding quality of service and specifications and a timetable for negotiations on offering new interconnect services should also be included.

· Para. 5.2.2 – MCIW suggests that the IDA should always seek public comments before the RIO is altered.

· Para. 5.3 – As noted in comments on Paragraph 4.4, operators must also act in a non-discriminatory manner concerning interconnection services.

· Para. 5.3.1.1 – This paragraph should also sate that there is an obligation to commence negotiations within 7 days of a request and to conclude them within a reasonable time.  Without this there will be no incentive on SingTel to do anything for 90 days, when paragraph  5.6.1 can be employed.  That is too long before negotiations start.

· Para. 5.4 – It is unlikely that both parties will agree that the IDA’s assistance is required, as there is little incentive for SingTel to reach agreement.  The involvement of the IDA should be triggered by the request of one party.

· Para. 5.8 – It is stated that the IDA will impose certain minimum terms which are then purported to be set out.  However, many of the following paragraphs are only general statements of principle.  For example, paragraph 5.8.1 states, in part, that a dominant licensee must provide interconnection and access on non-discriminatory terms.  However, if these words were in an interconnection agreement, they would be of little use to either party.  It is suggested that Paragraph 5.8 should be reworded to state that “To the extent that the Licensees have not reached agreement, IDA will impose terms and conditions for interconnection having regard to the following principles and dealing with the following matters:”. 

· Para. 5.8 – The reference to commercially reasonable rates is of concern.  This will allow a dominant licensee far too much freedom to manoeuvre in its negotiations with other licensees, thereby greatly delaying agreement being reached.  There should be greater guidance as to the basis upon which charges will be calculated.  Indeed, it would be desirable for an initial price list to be determined by the IDA in consultation with the industry.

· Para. 5.8.3.2 – The IDA only states that it “may” require a dominant licensee to unbundle the local loop.  The factors relevant to the IDA exercising its discretion are not made clear.  It is suggested that the requirement to unbundle should be mandatory in certain specified circumstances.

· Para. 5.8 - The potential requirement to unbundle the local loop is dealt with at some length, but not in sufficient depth.  There is nothing in this section which will be of practical use in expediting negotiations with the dominant licensee.  Agreements for access to network elements founder on the detailed provisions.  Broad principles, such as the ability to have access to network elements, are seldom contentious.  What is contentious is the manner in which access will be achieved.  Matters such as the period of notice required before the requesting operator can obtain access, the details of ordering procedures and application processing requirements, information requirements and charges for inspection by the employees of the dominant licensee will make discussions protracted and, thereby, benefit the dominant licensee.  It is suggested that the Code be amended to provide greater detail on these matters, though the initial publication of the Code should not be delayed until this work is done.

· Para. 5.8.4 – Although, the dominant licensee is obliged to offer any telecommunications service that it provides to end-users at retail rates to another licensee at a wholesale rate, there is no definition of wholesale rate.

· Paras 5.8.6 and 5.8.7 – MCIW has already pointed out the problems associated with the use of the word “compensate”.  Please see the comments made concerning Paragraph 4.3.

· Para. 5.8.8.1 – We look forward to receiving the Appendices as soon as possible.  It is very important that the underlying cost information used to determine the charges imposed by the dominant licensee or determined by the IDA is also made available to other licensees.  This would be consistent with the IDA’s expressed commitment to transparency and to open and reasoned decision making.

Section 6 – Special Provisions Governing the Sharing of Essential Facilities

· Para. 6.1 – MCIW believes that the Code could be enhanced by a more detailed explanation of what constitutes “essential” infrastructure.  At the moment the onus for proving what is “essential” rests entirely on the requesting licensee and all of the items listed in Paragraph 6.4 must be satisfied.  It is suggested that the licensee should only be required to request that the facility be declared essential and that, in considering the request, the IDA will consider the matters listed.

· Para. 6.4.1 – How would the requesting licensee ever be able to obtain information to show that the Licensee that operates the infrastructure has sufficient capacity to share?

· Paras. 6.4.2 and 6.4.3 – These provisions seem to provide ample scope for the licensee controlling the infrastructure to avoid its obligations.  The information submitted under both paragraphs should be made available to the requesting licensee.

At the least Para 6.4.2 should be amended by the addition of the words “some or all of that portion” at the end of the last sentence.

Paragraph 6.4.3 is too wide.  Incumbents around the world have raised this as a reason why infrastructure should not be shared.  However, this argument alone should only be one factor considered by the IDA when reaching its decision.

Section 7 – Abuse of Position By A Dominant Licensee

· Para 7 – Information is the key to determining the existence if anti-competitive behaviour.  The ability to require a licensee to provide the IDA with information and a detailed specification of the kinds of information that the IDA may require, as well as, the obligation for the information to be provided to other licensees, is essential if these provisions are to work effectively.  The Code contains little on these topics.

· Para. 7.2 – This paragraph only mentions two kinds of anti-competitive pricing behaviour. Discounting and bundling behaviour is not referred to at all.  It is this kind of behaviour which is most common.  Whilst predatory pricing is mentioned, it is very rare and hard to prove.  MCIW believes that more space should be devoted to other forms of objectionable pricing behaviour.

· Para. 7.3.1 – MCIW hopes that the accounting separation requirements will be completed in time for the Code’s publication. 
Section 8 – Agreements Involving Licensees That May Unreasonably Restrict Competition

· Para 8.1 – Why is this paragraph confined to agreements between two or more Licensees?  An agreement between a Licensee and a major customer or supplier may have an anti-competitive effect.  The scope of the paragraph is too narrow unless this change is made.

· Para 8.2 – This paragraph as currently drafted seems to be focused on collusion.  That is not the only objectionable kind of agreement. This paragraph should be expanded to cover any agreements that have the effect or are likely to have the effect of substantially lessening competition.  

· Para. 8.4 – Once again, confining the agreements under scrutiny to agreements between competing licensees is too narrow.  Agreements between a licensee and any other person may be anti-competitive.  Even if the IDA rejects the previous suggestion, confining the prohibition to competing licensees is too narrow.  SingTel may enter into an arrangement with SingTel Mobile that lessens competition in a market. 

Section 9 – Consolidations by Licensees That Are Likely To Restrict Competition

· Para. 9.3 – It is suggested that the time frame for IDA approval be reduced to 14 days as 90 days will adversely hinder the ability of transactions to be concluded.

· Para 9.4.2 - The merger provisions seem to have been partially transplanted from the United States.  However, that market and Singapore are at vastly different levels of maturity.  Singapore has only one dominant operator.  It seems possible that mergers between two weaker players, which could create a stronger competitor to SingTel, might be caught by the HHI test, which, in any event, should only be used to trigger for an investigation not as a reason to prevent a merger from taking place.

 Section 10 – Enforcement of the Competition Code

· Para. 10.2.2 – MCIW would prefer that certain minimum time frames be specified in the Code.  SingTel will only use the lack of clarity on this subject to seek more time to make submissions and to reply to IDA’s requests for information.

Conclusion

MCIW welcomes the draft Code, but is concerned that the Code concentrates too much on trying to provide a detailed list of specific examples of proscribed or potentially offensive conduct but without enough space given to general principles of universal application, with the means of their application clearly explained.

MCIW is also troubled by the timescales for completion of the Code and the publication of the SingTel RIO. 
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