

COMMENTS ON REFERENCE INTERCONNECTION OFFER (“RIO”) ISSUED BY SINGAPORE TELECOMMUNICATIONS LIMITED ON 30 OCTOBER 2000

OVERVIEW

1.
Description of Commenting Party

MobileOne(Asia) Pte Ltd (M1) has been providing cellular mobile and paging services in Singapore since 1 April 1997.  Following the full liberalisation of the telecommunications industry from 1 April 2000, M1 was awarded a Facilities Based Operator Licence which allows M1 to operate terrestrial telecommunications systems in addition to cellular mobile and paging systems.

2.
General Comments

2.1 
Capitalised terms and expressions used in these comments have the meanings given to them in Schedule 12 of the RIO.
2.2
Notably, the RIO imposes the same requirements on any Requesting Licensee without distinction between whether such Requesting Licensee is an FBO or SBO licensee. This generalized approach is not always appropriate as will be borne out in the further comments below.

2.3
It is suggested that while many of the RIO provisions may be made equally applicable to both FBO and SBO licensees, those which are not appropriate to FBO licensees be limited in application to only SBO licensees. 

2.4 
The comments that follow are made largely from the perspective of an FBO licensee with a view to establishing an interconnection relationship based on a level playing field for both parties and should therefore be taken in such light.

2.5
A clear distinction should also be made between the RIO as a reference document for Licensees initiating a request for IRS from SingTel and the RIO as a binding contract between two parties once it has been signed by both SingTel and the Requesting Licensee.  Our comments that follow are made from the latter perspective.

3.
Views on Specific Povisions

3.1
The rest of this document provides our comments on specific provisions in the following:

· Parts 1 and 2

· Schedule 1A

· Schedule 2

· Schedule 5

· Schedule 7

· Schedule 9

· Schedule 10

· Schedule 11

3.2
Comments on several definitions at Schedule 12 are cross-referenced at the relevant points.  We would expect that to the extent our comments are taken on board, the relevant changes would be made to Schedule 12.

COMMENTS ON REFERENCE INTERCONNECTION OFFER ("RIO") ISSUED BY

SINGAPORE TELECOMMUNICATIONS LIMITED ON 30 OCTOBER 2000

PART 1 AND PART 2

1.
Scheme and Structure

1.1
Part 1, Recital C

The RIO is presented as setting out only "the minimum terms and conditions". Although it is further provided that "the detailed terms and conditions [are] contained in the relevant schedules", clarification is sought whether the reference to "minimum terms and conditions" implies that SingTel could subsequently impose further terms and conditions. If such implication is not the intention (as should be the case), it is suggested that Recital C(Part1) provides instead that "the second part together with the relevant schedules set out all the terms and conditions…".

1.2
Part 1, Clause 1.2


Clause 1.2 (Part 1) states that the Requesting Licensee will be bound by the provisions of Part 1 of the RIO but does not provide the same with respect to SingTel. If Part 1 is to in fact constitute part of the terms of the binding RIO Agreement, it should be equally binding on both parties and not just the Requesting Licensee.

1.3
Part 1, Clauses 1.7 and 4.3

(i)
While Clause 4.3(Part 1) provides that once a Request for IRS submitted by the Requesting Licensee is accepted by SingTel, the Requesting Licensee must immediately execute the RIO Agreement, Clause 1.7(Part 1) contemplates the possibility of the parties negotiating the RIO Agreement.

(ii)
Presumably, where a Requesting Licensee proposes to negotiate the terms of the RIO Agreement with SingTel, it should not procedurally initiate the process by issuing a formal Request for IRS, lest such request be accepted by SingTel in which case there would be no further room for negotiation. It is suggested that for the sake of clarity, Clauses 1.7 and 4.3(Part 1) expressly state that where the parties negotiate the terms of the RIO Agreement beyond the terms of Part 2 of the RIO, then the RIO Agreement would be entered into on the terms as amended by such negotiation.

2.
Required Information








2.1
Several provisions in the RIO require the Requesting Licensee to provide information to SingTel, both prior to the conclusion of the RIO Agreement as well as on an ongoing basis after the RIO Agreement has been signed. However, instead of exhaustively specifying the actual scope, type and nature of the information required to be provided such as would foster certainty and prevent potential abuse, the RIO has characteristically reserved for SingTel the unilateral right to require the provision of information to be subsequently specified.

2.2
Part 1, Clauses 1.4 and 3.2; Attachment B, Page 2; Attachment C, Page 2; Attachment D, Page 2
(i)
Clauses 1.4 and 3.2(Part 1) and Attachments B and D, all of which make reference to SingTel's right to require "further information" or "other information", should therefore be amended to either specify the precise information required or to delete the requirement for unspecified information altogether.

(ii)
Further the requirement under Clauses 1.4 and 3.2(Part 1) that the "further information" be provided within "five (5) Business Days" is unduly onerous since such time frame may be too short within which to gather and provide certain types of information, particularly when the type of information has not been specified and could potentially be of any type and/or scope.

2.3
Part 2, Clauses 7.4 and 7.6

Even though there is an attempt in Clauses 7.4 and 7.6(Part 2) to prevent the right to require information being abused by excluding any disclosure: 

(i)
of "proprietary, confidential or commercially sensitive" information such as would cause the disclosing party to be "significantly and competitively disadvantaged"; or

(ii)
which would cause the disclosing party to be in breach of "any statutory, regulatory or contractual obligation of confidentiality or any code of practice",

it is important that the Requesting Licensee knows exactly what it is required to provide information on and that SingTel not be permitted to unilaterally decide the kind of information it requires, since the qualification under paragraph (i) above appears to be of a very high threshold.
2.4
Part 2, Clause 7.2

On the information required to be provided under Clause 7.2(Part 2) whereby each party shall provide the other party with information reasonably required "to determine the Charges to be billed by SingTel to the Requesting Licensee":

(i)
the purported mutuality of the provision is inappropriate since only SingTel will be billing the Requesting Licensee and not vice versa;

(ii)
insofar as SingTel will be billing the Requesting Licensee, SingTel should have its own information for such purpose and not require the Requesting Licensee to provide it with information so as to enable it to determine the Charges for billing the Requesting Licensee; and

(iii) the provision should accordingly be deleted.

2.5
Attachment B, Page2; Attachment C, Page 2; Attachment D, Page 2


It would be inappropriate and unnecessary for the Requesting Licensee to provide SingTel with a full list of Holding Companies, Subsidiaries, Shareholders and Directors.

3.
Creditworthiness and Deposit
3.1
Part 1, Clauses 1.3(e), 3.1, 3.3, 3.4, 4.1(d) and 4.1(e); Part 2, Clause 22

There is an apparent presumption in the RIO that SingTel has the inherent right and discretion to determine the creditworthiness and financial/insurance security of a Requesting Licensee according to its own standards of determination. Particularly with respect to an FBO licensee, vesting such right and discretion in SingTel would not be appropriate. Since SingTel has the right to suspend or terminate the provision of IRS in the event that it is not paid its Charges, introducing another layer of qualification for interconnection based on a Dominant Licensee's idea of creditworthiness after an FBO licensee has been approved by the Authority is dangerous and potentially anti-competitive.

3.2
Part 2, Clause 6.6 - Deposit

The right of SingTel to compel the Requesting Licensee to place a deposit of "such sums or such further or additional sums as may be requested by SingTel from time to time" is wholly inappropriate, particularly with respect to an FBO licensee, and is oppressive and anti-competitive. Further in the future event that the Requesting Licensee who is an FBO licensee is subsequently permitted to charge SingTel for call termination, such deposit would be anomalous.

4.
Assessment and Rejection







4.1
Part 1, Clause 4.1, 4.1(c)

The right of SingTel to reject a Request for IRS under Clause 4.1(Part 1), even on the grounds stated, should be made subject to the concurrence or approval of the Authority. Otherwise, the Dominant Licensee who "lacks the economic and commercial incentives to enter voluntarily into Interconnection Agreements with competing Licensees" (per Section 5.1.2 of the Code of Practice [COP] issued by the Authority) would ironically end up with the ultimate say in whether the RIO Agreement is entered into at all with any particular Requesting Licensee.

4.2
Part 1, Clauses 4.1(e), 4.1(f) and 4.1(g) – Grounds for Rejection

(i)
On the ground under Clause 4.1(c)(Part 1) that SingTel may reject a request for services that are outside the scope of the services "required to be supplied by the Requesting Licensee", it is suggested for the sake of clarity that the words "by the Authority" be inserted after the word "required" to avoid any potential ambiguity as to who determines what is required.

(ii)
For the reasons discussed under paragraph 4 above, the right of SingTel to reject a Request for IRS based on its determination that the Requesting Licensee "is not of sufficient creditworthiness" as provided under Clause 4.1(e)(Part 1) should be deleted.

(iii)
The ground under Clause 4.1(f)(Part 1) that SingTel may reject a Request for IRS where it "reasonably concludes" that the Requesting Licensee has failed to comply with previous contractual obligations to SingTel should also be deleted since any other previous transaction is irrelevant to the Request for IRS in question and SingTel should not unilaterally determine whether there has been any breach of a previous transaction, no matter how reasonably it alleges to have been in such determination.

(iv)
Further the fact that a Requesting Licensee's subsidiary or holding company (which is a separate legal entity) is already being supplied with an IRS by SingTel should not be a ground on which SingTel is permitted to reject the Requesting Licensee's Request for IRS and Clause 4.1(g) should therefore also be deleted.

5.
Amendments and Variations







5.1
Part 1, Clauses 8.1 and 8.2 

The terms of the RIO are made uncertain by virtue of the right on the part of SingTel to amend them unilaterally "from time to time with the consent of the Authority" (as provided in Clause 8.1(Part 1)), apparently without regard to whether a Request for IRS has been issued by or the RIO Agreement has been concluded with a particular Requesting Licensee. Any such amendment is deemed under Clause 8.2(Part 1) to automatically form part of the RIO Agreement.

5.2
Part 2, Clauses 1.4 and 36

In particular, the RIO Agreement itself (which would be a concluded binding contract once it is signed between the parties) provides in –

(i)
Clause 1.4(Part 2) that SingTel "may from time to time amend this RIO Agreement and its Schedules if approved by the Authority"; and

(ii)
Clause 36.1(Part 2) that the RIO Agreement will be automatically amended in accordance with any amendments approved by the Authority.

5.3
SingTel's unilateral right to amend the terms of a contract which has been concluded (even with the approval of the Authority) leaves too much uncertainty in the commitment since it effectively allows SingTel to change what it has previously agreed to without the Requesting Licensee having any right to object. 

5.4 
Interestingly, Clause 1.4(Part 2) states that where any of the Schedules expressly provides that SingTel may amend any of its provisions by simply giving notice to the Requesting Licensee, the agreement of the Requesting Licensee is not required for SingTel to make the amendment. This recognises that the agreement of the Requesting Licensee (being the other party to the contract) would otherwise be required and is testimony to the principle that where an agreement has been concluded between two parties, neither should unilaterally amend it.

6.
Implementation

6.1
Part 1, Clause 1.5 

Please clarify whether “accepted prices, terms and conditions” is pursuant to Section 5.5.3 of the COP.

7.
Representations and Warranties







7.1
Part 1, Clauses 1.2 and 5.1

As mentioned in paragraph 2.2 above, the application of the terms of Part 1 of the RIO should be mutual and not only on the Requesting Licensee, especially including the representations and warranties referred to in Clause 1.2(Part 1) and set out in Clause 5(Part 1).

7.2
Part 1, Clause 5.1(e)

This should be deleted as audited Accounts are already certified by the Auditors.

7.3
Part 1, Clause 5.1(f)

The Requesting Licensee's representations and warranties under Clause 5.1(f) should not extend to its Subsidiaries and Holding Companies. These provisions should therefore be amended to only refer to the financial position of the Requesting Licensee itself.

7.4
Part 1, Clause 5.2 

The representations and warranties of SingTel under Clause 5.2 should be extended to at least cover the equivalent representations and warranties of the Requesting Licensee under Clause 5.1. Further SingTel should specifically warrant that it is duly authorized to use, make available and supply the SingTel Equipment referred to in and contrary to Clause 16.5(Part 2).

7.5
Part 1, Clause 5.4

The indemnity under Clause 5.4 should be made reciprocal and SingTel should equally indemnify the Requesting Licensee from and against any liability, loss, damage, cost or expense arising from or in connection with any breach of SingTel's representations and warranties.

8.
Restriction on Reliance on RIO







8.1
Part 2, Recital F

The preclusion of a third party relying on the RIO Agreement to obtain similar benefits from the Requesting Licensee as provided in Recital F(Part 2) effectively means that the Requesting Licensee would be prevented from providing transit services to a third party in relation to the IRS provided by SingTel under the RIO Agreement, which should not be the case.

9.
Commencement and Duration







9.1
Part 2, Clause 4.1

Since the "Effective Date" is defined in Schedule 12 as the date on which the RIO Agreement is submitted to the Authority, Clause 4.1(Part 2) does not seem logical since it provides that the RIO Agreement shall be submitted as soon as practicable after the Effective Date i.e. it is to be submitted as soon as practicable after it has been submitted. It is suggested that this provision:

(i)
provides that the submission of the RIO Agreement shall be as soon as practicable after both parties have signed it; and

(ii)
specifies which party has the contractual responsibility under the RIO Agreement to submit a copy of the signed RIO Agreement to the Authority.

9.2
Part 2, Clause 4.2

The term of the RIO Agreement at 3 years from the COP Date (which will now be effectively much less than 3 years) is much too short for any business reliance to be placed on an interconnection arrangement. Instead, the term of the RIO Agreement should be the duration of the Requesting Licensee's licence from the Authority.

9.3
Part 2, Clause 4.2(d)

It is not appropriate to provide that the RIO Agreement which has been signed by both parties would be terminated in the event of a rejection by the Authority within "fifteen (15) Calendar Days of submission of the RIO Agreement" since this:

(i)
seems to be a misapplication of Section 5.3.4 of the COP on the Authority's review of the RIO, which takes place before any RIO Agreement is signed and not after; and 

(ii)
would place too much uncertainty on the effect of a duly concluded contract and run contrary to the scheme that the Authority would not unilaterally reject a RIO Agreement which has been signed on the basis of terms which it has previously approved pursuant to Section 5.3.4 of the COP.


10.
Charges and Payments








10.1
Part 2, Clause 5.1

The reference in Clause 5.1(Part 2) to the Charges being "specified from time to time in Schedule 9" effectively allows SingTel to unilaterally change, without a minimum notification period, the rates which it has previously committed to and on which the Requesting Licensee has relied in its business operations and planning. Rates which have been agreed and relied on should be frozen for a stipulated period and any revisions to such rates should be mutually agreed and only be implemented at specifically stated intervals with a minimum notification period.

10.2
Part 2, Clause 5.2

Clause 5.2(Part 2) allows SingTel to recover from the Requesting Licensee any "additional costs" which it incurs "outside those envisaged by the Charges Schedule". This is too ambiguous particularly where the costs incurred by SingTel (on which the Charges are based) is not even stipulated in the first instance. All Charges imposed by SingTel should include all costs it incurs and the Requesting Licensee should not be made to bear any other costs which has not been stipulated upfront.

10.3
Part 2, Clause 5.3

Please clarify the reference in Clause 5.3(Part 2) to "except where otherwise specified in this RIO Agreement"; in particular, please clarify the precise intended provisions in the RIO Agreement where it is so otherwise specified.

10.4
Part 2, Clause 6.2

Because the expression "Taxes" is not defined, the obligation of the Requesting Licensee to "bear and pay all Taxes" could oblige it to even pay the income taxes of SingTel based on the Charges it receives from the Requesting Licensee. This should not be permitted. The exact taxes, for example, Goods and Services Tax (GST) to be borne by the Requesting Licensee should be specifically stated.

10.5
Part 2, Clause 6.4(c)

The information which SingTel requires the Requesting Licensee to accompany its payments should be specified upfront and should not be left for SingTel to further "reasonably require".

10.6
Part 2, Clause 7.2

Please see comment under paragraph 3.4 above on the information to be provided for the determination of Charges to be billed by SingTel.


10.7
Return of Deposit


There should be a clause for the return of deposit.

11.
Network Protection and Safety

11.1
Part 2, Clause 8.2(b)


Please cross-reference to the fault notification procedures specified in the RIO Agreement.

11.2
Part 2, Clause 8.3

(i)
The protection of the IRS against improper use of the IRS, etc under Clause 8.3(Part 2) should be mutually applicable to both parties and not just the Requesting Licensee.

(ii)
The words "or permit the use of" in the 1st line of Clause 8.3(Part 2) should be deleted since one would not have control over how and for what purpose a customer uses a service provided through any IRS.

(iii)
The words "in connection with such IRS" should be inserted just after the words "(or permit … linking or use)" in the 2nd line of Clause 8.3(Part 2) so as to ensure that the restrictions under that provision are dictated by the provision of IRS under the RIO Agreement.

12.
Service Levels and Quality of Service

12.1
Part 2, Clause 8.2

The reference to the Parties managing their Networks so as to merely "minimize disruption to IRS" is not sufficient and basic service levels should be ensured.  Under Section 5.3.2(c) of the COP, the RIO should contain a in description of the quality of service (QoS) that SingTel will provide – including the means by which quality of service will be measured and any short-comings corrected, and the manner in which SingTel will compensate the Requesting Licensee for any adverse impact as a result of SingTel’s material failure to meet the standards specified.  The QoS and terms of compensation have not been specified in the relevant schedules.

12.2
Part 2, Clause 11

In particular, the references to "similar types of calls", "similar Plants" and "similar faults" in Clause 11 are not instructive at all and leaves much room for dispute as to what in fact constitutes "similar". Instead there should be an assurance of minimum guaranteed service levels and the embodiment of principles of a level playing field for all licensees according to the scope of IRS in question.  


13.
Network Alterations and Changes 





13.1
Part 2, Clause 10

Consistent with the principles as embodied in Section 7.2.2.2 of COP, any Network Change undertaken by SingTel should take into account the impact on the Requesting Licensee, which is not the case in Clause 10(Part 2). For example, where any proposed Network Change would or is likely to have an adverse impact on the other Party's Network, then the Altering Party should not be permitted to effect the Network Change unless it is mandated by the Authority.

13.2
Part 2, Clause 10.4

On the issue of costs, it is proposed that where either Party initiates a Network Change and such change benefits –

(i)
both Parties, then the Parties should negotiate sharing "the reasonable and direct costs of such change in the other Party's Network"; or

(ii)
only one party, being the Altering Party, then the Altering Party should solely bear the said costs.

13.3
Part 2, Clauses 10.6 and 10.7

The provisions of Clause 10.6(Part 2) should be made mutually applicable so that neither party would be precluded from modifying, changing or substituting the underlying technology or specifications of the IRS as long as this does not materially adversely alter the functioning or performance of the IRS. In fact, this principle should apply to any proposed Network Change by either party and accordingly all the provisions on Network Change in Clause 10 should be made subject to the provisions of Clause 10.6(Part 2) as amended so as to be mutually applicable.  Accordingly, Clause 10.7 should be deleted.

14.
Suspension and Termination in General

14.1
Part 2, Clauses 12 and 13


Any suspension or termination of the RIO Agreement or particular IRS should be:


(i)
capable of being initiated by either party and not only SingTel;

(ii)
initiated only after the Requesting Licensee has been given a reasonable opportunity of remedying any ground on the basis of which SingTel may have initiated the suspension or termination and has failed to so remedy the same; and

(iii)
made subject to the approval of the Authority so that neither party may suspend or terminate the IRS unless the Authority has sanctioned it.

15.
Suspension

15.1
Part 2, 12.1 – Grounds for Suspension

(i)
The references to "a Party's Network" in Clauses 12.1(a) and 12.1(b)(Part 2) are not appropriate since SingTel should not be permitted to suspend the IRS where its own Network is the cause of the problem in question; otherwise it would be in control of the situation if it wishes to initiate a suspension. In other words, if either party is to initiate a suspension, it must be because the other Party's Network (and not its own) is causing a problem.

(ii)
Clause 12.2(c)(Part 2) should be deleted altogether as the ground stated is not sufficient justification for the IRS to be suspended.

(iii)
The words within parenthesis in Clause 12.1(d)(Part 2), "(including any IRS provided under this Agreement)", should be deleted since the Requesting Licensee could possibly only be in breach of the RIO Agreement and not the IRS. Further, SingTel should be permitted to suspend on the ground of any non-payment by the Requesting Licensee only if the obligation to make such payment or the invoice in question is not the subject of a bona fide dispute. Accordingly, the words "which invoice, bill or payment is not the subject of a bona fide dispute between the Parties" should be inserted at the end of Clause 12.1(d)(Part 2).

(iv)
The determination of whether there has been any illegal use of the IRS should be based on an objective test and SingTel, as a contracting party itself should not act as adjudicator nor regulator. Hence, the reference to "in SingTel's opinion" in Clause 12.1(e)(Part 2) should be deleted and the phrase “and a suspension order has been issued by the relevant authority” should be added at the end of the clause.  Further, the words "attempted to use, is likely to use, or" should also be deleted since these are dependent on a state of mind and cannot be definitively determined.

(v)
Suspension necessitated by having to comply with legal or regulatory obligations should be stated specifically as such so that legal or regulatory obligations requiring action other than suspension should not result in suspension. Accordingly, the word "action" at the end of Clause 12.1(f)(Part 2) should be substituted with "suspension of this RIO Agreement or the IRS in question, as the case may be".

(vi)
The reference to the word "misleading" in the 2nd line of Clause 12.1(h)(Part 2) should be deleted since this is potentially too subjective; a party may be possibly misled even in the face of truthful information due to its own interpretation of such information. As there are already references to the Requesting Licensee taking responsibility for providing "untrue, false … or inaccurate" information, there is no further need to include "misleading" information for the reason stated. Further, any information provided on a projected basis, such as in the form of a forecast, should be expressly excluded from the scope of information under Clause 12.1(h)(Part 2).

15.2
Part 2, Clause 12.2


Clause 12.2(Part 2) should be amended to:

(i)
include the words "and the Requesting Licensee" after the words "… notify the Authority" in the 3rd line so that the Requesting Licensee will have notice of any suspension as early as possible;

(ii)
provide the Requesting Licensee a reasonable opportunity of presenting its position to the Authority after the said notification has been given by SingTel of the proposed suspension prior to the Authority determining whether to consent to the said suspension;

(iii)
substitute the word "action" at the end of the 5th line with the words "suspension of this RIO Agreement or the IRS in question, as the case may be" for the reason discussed in paragraph 16.1(v) above; and

(iv)
include the words "with concurrent notification to both the Authority and the Requesting Licensee" at the end of the provision so as to ensure that even where SingTel is compelled to suspend the RIO Agreement or an IRS due to the stated exigencies without the opportunity of prior consultation or notification, it will give notification to both the Authority and the Requesting Licensee upon its implementation of an emergency suspension.

15.3
Part 2, Clause 12.4 – Charges During Suspension and Reinstatement 

The Requesting Licensee should not have to continue to pay Charges during a suspension nor the reinstatement Charges following the suspension unless the Requesting Licensee itself requested the suspension without cause.

15.4
Part 2, Clause 12.5 – Suspension Leading to Termination


Clause 12.5(Part 2) should be amended so that:

(i)
either party may terminate the RIO Agreement or Schedule in question following suspension for the stated number of days; and

(ii)
the stated number of days suspension for a termination to be triggered off by either party should be "ninety (90) consecutive Calendar Days" and not merely "sixty (60) Calendar Days".

16.
Termination

16.1 
Apart from the comments under paragraph 15 above, the Requesting Licensee should have the right to initiate a termination of the RIO Agreement without cause provided at least 12 months prior written notice is given to SingTel.

16.2
Part 2, Clause 13.1 – Grounds for Termination

(i)
For the sake of clarity, the basis on which termination may be effected due to the Requesting Licensee no longer being entitled to a particular IRS must be judged by the terms of the Requesting Licensee's licence and not any other terms. Accordingly the words "pursuant to the terms of its licence from the Authority" should be inserted at the end of Clause 13.1(b)(Part 2)

(ii)
The words within parenthesis in Clause 13.1(d)(Part 2), "(including any IRS provided under this Agreement)", should be deleted since the Requesting Licensee could possibly only be in breach of the RIO Agreement and not the IRS. Further, SingTel should be permitted to terminate on the ground of any non-payment by the Requesting Licensee only if the obligation to make such payment or the invoice in question is not the subject of a bona fide dispute. Accordingly, the words "which invoice, bill or payment is not the subject of a bona fide dispute between the Parties" should be inserted at the end of Clause 13.1(d)(Part 2).

(iii)
The words "which is not discharged or satisfied within ninety (90) Calendar Days of its commencement" should be inserted at the end of Clause 13.1(e)(Part 2) to sieve out (as a ground for termination) any vexatious claims or proceedings instituted against the Requesting Licensee or which the Requesting Licensee may legitimately and legally defend.

(iv)
The unlawfulness or threat to life or property as a ground for termination (as opposed to mere suspension) must be as determined by the Authority in writing or a court of competent jurisdiction and Clause 13.1(f)(Part 2) should accordingly be amended as such.

(v)
The determination of whether there has been any illegal use of the IRS should be based on an objective test and SingTel, as a contracting party itself should not act as adjudicator nor regulator. Hence, the reference to "in SingTel's opinion" in Clause 13.1(g)(Part 2) should be deleted and the phrase “and a suspension order has been issued by the relevant authority” should be added at the end of the clause.  Further, the words "attempted to use, is likely to use, or" should also be deleted since these are dependent on a state of mind and cannot be definitively determined.

16.3
Part 2, Clause 13.2


Clause 13.2(Part 2) should be amended to:

(i)
include the words "and the Requesting Licensee" after the words "… notify the Authority" in the 2nd line so that the Requesting Licensee will have notice of any termination as early as possible;

(ii)
provide the Requesting Licensee a reasonable opportunity of presenting its position to the Authority after the said notification has been given by SingTel of the proposed termination prior to the Authority determining whether to consent to the said termination;

(iii)
delete the right of SingTel to effect termination without going through the process of notification and seeking the Authority's consent - unlike the emergency suspension discussed under paragraphs 16.2(iii) and 16.2(iv) above, there should never be a permanent termination of the RIO Agreement or any Schedule or IRS without the need for SingTel to seek the prior approval of the Authority together with notification to the Requesting Licensee. Where indeed there is an imminent threat to life or property or need to comply with legal or regulatory requirement, SingTel should only exercise the right of immediate suspension first, with termination following if necessary and appropriate after the Authority has had the reasonable opportunity of considering the matter and hearing the Requesting Licensee's side of the story.

16.4
Part 2, Clauses 13.4, 13.5, 13.6 – Consequences of Termination

The various time-frames provided in respect of the disengagement between the parties following a termination are not realistic and it is suggested that each of the references to:

(i)
the word "immediately" in Clauses 13.4(a), 13.4(b) and 13.4(c)(Part 2) be deleted; and

(ii)
the words "14 days" in Clauses 13.5 and 13.6(Part 2) be substituted with "thirty (30) Calendar Days" instead.

16.5
Part 2, Clauses 13.7 and 13.8 – Revocation of RIO and Removal/Exemption of IRS by the Authority

(i)
In the same vein as the argument under paragraph 6 above, where a contract has been validly concluded, the Requesting Licensee who places commercial reliance on such contractual commitment should not have to run the risk and uncertainty of being unceremoniously terminated without notice or default on its part, as provided under Clauses 13.7 and 13.8(Part 2).

(ii)
The Requesting Licensee should be given reasonable opportunity of no less than 6 months within which to make alternative arrangements in the event of a proposed termination of the RIO Agreement or any IRS which is brought about by the Authority either revoking the RIO or removing or exempting any IRS from the RIO.

16.6
Part 2, Clause 13.13 – Preservation of Rights and Remedies

The preservation of accrued rights following a termination or suspension under Clause 13.13(Part 2) should cover the rights and remedies available to both parties and not just SingTel.

17.
Limitation and Exclusion of Liability 

17.1
Part 2, Clause 15.2

SingTel's performance of its obligations with reasonable skill and care shall be without prejudice to the service levels to be met in its service delivery as discussed under paragraph 13 above.

17.2
Part 2, Clauses 15.3(b) and 15.6

(i)
While there is a general exclusion of liability for consequential or indirect liability or loss on the part of both parties under Clause 15.3(b)(Part 2), Clause 15.6(Part 2) goes on to provide that the Requesting Licensee shall be liable to SingTel for "any Loss (including Consequential Loss)".

(ii)
In any event, the indemnity under Clause 15.6(Part 2) cannot be justified or supported and should be deleted altogether. In particular, such indemnity requires that the Requesting Licensee indemnifies SingTel for any "Claim by a third party" relating to –



(a)
SingTel's supply of the IRS;



(b)
use of the IRS by the Requesting Licensee or any other party; or



(c)
any delay or failure of SingTel to provide the IRS,

all of which effectively means that SingTel will be indemnified for its own breach or remiss in fulfilling its obligations under the RIO Agreement, ironically by the party who would be wronged by such breach or remiss.   

17.3
Part 2, Clause 15.4

The financial cap on SingTel's liability provided under Clause 15.4(Part 2) is too low with respect to an FBO licensee, which should instead be at least:

(i)
S$5,000,000 for any one event or series of connected events; or

(ii)
S$10,000,000 for all events during the term of the RIO Agreement. 

17.4
Part 2, Clause 15.9

The exclusion of liability for any breach by either party caused by such party's own supplier failing to deliver equipment should not be allowed since the performance by one's supplier is a matter to be properly attended to and organized in the normal course of business and for which responsibility should be assumed. If necessary, alternative suppliers or arrangements should be sought to avert any potential problems.  We suggest this clause be deleted.

18.
Intellectual Property

18.1
Part 2, Clause 16.5

SingTel should not require the Requesting Licensee to be responsible and liable for obtaining the required third party consents for the installation and use of "SingTel Equipment" which is provided by SingTel itself. On the contrary, as discussed under paragraph 8.3, SingTel should in fact warrant that such third party consents have been obtained and that it is duly authorized to provide, install, use and permit the use thereof by the Requesting Licensee.

19.
Calling Line Identification

19.1
Part 2, Clause 18.3

CLI disclosed by one party to the other should not be permitted to be used generally by such other "for its own purposes" as provided under Clause 18.3(Part 2). Even Section
3.2.6.2 of COP itself restricts a licensee from using the End User Service Information of its own customers, let alone such information obtained from another licensee pursuant to interconnection arrangements. Accordingly the words "for its own purposes" in the 1st and 2nd lines of Clause 18.3(Part 2) should be deleted so that CLI disclosed by the other party may only be used for the purposes listed in that Clause.

20.
Reciprocity 

For the sake of clarity and accuracy, the word "equivalent" in the 3rd line of Clause 19.1(Part 2) should be substituted with the word "same", to ensure that if reciprocity is to be implemented, it is implemented only where the services concerned are in fact the same and not merely equivalent.

21.
Forecasts


Part 2, Clause 20

All forecasts and information related to forecasts given in good faith should be expressly stated as being of a projected nature and should not therefore be binding on the Requesting Licensee nor should the Requesting Licensee be made to deliver on the same. 

22.
Insurance


Part 2, Clauses 21.1 and 21.2

(i)
Particularly with respect to an FBO licensee, the provisions of Clauses 21.1 and 21.2 should be made mutually applicable. 

(ii)
Further the reference to "reasonably acceptable to SingTel" in the 3rd line of Clause 21.1(Part 2) should be deleted as it introduces too much potential subjectivity. The determination of a "reputable insurance company" should be objectively determined and would in all likelihood not be too contentious such that the determination does not need to be reserved by either party.

23.
Communications to Customers


Part 2, Clauses 25.2 and 25.3

The governing principles with respect to either party's communications to customers must be based on a dedication to the facts and the truth, without denigrating the other party's services or reputation. Hence the restrictions imposed under: 

(i)
Clause 25.2(Part 2) may not be appropriate where the truth of a situation is contrary to the same; and

(ii)
Clause 25.3(Part 2) is contrary to the nature and inappropriate in the context of an interconnection relationship,

both of which should therefore be deleted.

24.
Assignment


Part 2, Clause 26.2

Contrary to the current provision in Clause 26.2(Part 2), any assignment or transfer of the RIO Agreement should only be effected with the prior written consent of the other party.

25.
Undefined Terms

Please note that the following capitalized expressions found in the stated provisions have not been defined and clarification is sought in respect thereof:


(i)
"Taxes" in Part 2, Clause 6.2;

(ii)
"Plant" in Part 2, Clause 11.1(b);


(iii)
"Loss" in Part 2, Clause 15.6;


(iv)
"Claim" in Part 2, Clause 15.6; and


(v)
"SingTel Equipment" in Part 2, Clause 16.5.
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SCHEDULE 1A: PHYSICAL AND VIRTUAL INTERCONNECTION FOR FBOS

1.
Interconnect Configuration
1.1
Clause 2.7

The Requesting Licensee should not be restricted to interconnect only one of its IGS to any given SingTel IGS, even if only “initially” (a period which SingTel does not define).  The number of IGS interconnecting with any given SingTel IGS will depend on the number and type of IRS sought by the Requesting Licensee.  

1.2
Clause 2.10
The diagram might be interpreted to mean that the circuit groups in an Interconnection Link may only carry traffic in the direction and for the purposes specified.  This should not be the case and it should be clarified that circuit groups within the same Interconnection Link might also be used to carry calls terminating on the Requesting Licensee’s network and calls transiting through the Requesting Licensee’s network, coonsistent with the reciprocity allowed under Clause 19 of Part 2 of the main body of the RIO and our earlier comment made regarding Recital F, Part 2. 

2.
Point of Interconnection
2.1
Clause 3.2; Annex B, Clause 2.1.2

The division of responsibility is skewed in SingTel’s favour.  Since the Requesting Licensee is required  to acquire Local Leased Circuits from SingTel to form part of the Interconnection Link for Virtual Interconnection under Clause 5.2, then Clause 3.2 should not apply and SingTel must take responsibility for provisioning and maintenance for that Interconnection Link.  Likewise Clause 2.1.2 of Annex B – Operational Procedures should reflect that SingTel is the provider of the Local Leased Circuit.  

2.2
Clause 3.3

In the event the POI is used to provide IRS on a reciprocal basis between SingTel and an FBO, the Parties should share the cost of installation, maintenance and operation of the Interconnect Link equally between them, as this would be more equitable.

3.
Technical Requirements and Specifications
3.1
Clause 6.2.1; Annex A, Section 1

In addition to MTP and ISUP, Clause 6.2.1 should also include System Connection Control Part (SCCP) which is also part of CCS No.7 Signalling System.  Consistent with this, under Annex A - Interface Specifications, Section 1, an Item (C) should be added as follows: SCCP following ITU-T Rec. Q.711 to Q.714, and the relevant interface specifications should be provided thereafter.

3.2
Clause 6.2.5(d)

This clause should be deleted as such information would confer a competitive advantage on SingTel.  Its inclusion can only be allowed if SingTel provides a valid reason why it requires to know the volume of incoming international minutes from each Requesting Licensee and provides an assurance that such traffic will not be treated differently and safeguards to ensure that the information will not be used to its competitive advantage.

4.
Provisioning of Interconnect Capacity
In general, this Clause does not provide sufficient assurance of SingTel’s obligation to deliver interconnect capacity in a timely manner and provides no certainty for planning purposes.  It also raises questions as to the need to provide forecasts at all.  

4.1
Clause 7.5
It should be specified under Clause 7.5(i) that the Forecast Delivery Date is within one month of the date of SingTel’s acknowledment of the request.  Clause 7.5(ii) should include an amendment to oblige SingTel to specify an alternative Forecast Delivery Date that is within the first 6 month forecast period. 

4.2
Clause 7.6
The provisioning time of 12 months where procurement is required is excessively long and would act as a barrier to competition.  A more reasonable timeframe would be 6 months.  

4.3
Clause 7.12.1
Delivery of Interconnect Capacity should be pegged to the date of completion of testing and readiness to commence carrying commercial traffic, and not to the commencement of testing. 

5.
Forecasting
5.1
Clause 7.2

We do not agree to providing SingTel with forecasts of number of lines or subscribersas this amounts to giving away highly confidential business plan numbers.  For the purpose of SingTel provisioning interconnect capacity, forecasts of capacity required in terms of E1s would suffice.

5.2
Clauses 7.7 and 7.10(b) 

These clauses should be deleted.  As previously commented with respect to Part 2, Clause 20, any forecast cannot be a binding commitment.  It is unreasonable for SingTel to require a penalty charge in the event of over forecasting on the one hand; and on the other hand, to require payment for a “feasibility study” in the event of that additional Interconnect Capacity is required.  Moreover, in the former case, SingTel would continue to receive payment from the Requesting Licensee for charges relating to the Interconnect Links regardless of usage level.  

5.3
Clause 7.13

This clause should be deleted.  The threshold level of 90% usage is arbitrary and meaningless since traffic levels vary by time of day, days of the week and due to seasonal effects, and planning margins are required for overflow traffic during a network failure.  

6.
Decommissioning
6.1
Clause 8.1
As a Dominant Licensee, SingTel should not be permitted to unilaterally close an IGS in respect of which an Interconnection Link is connected, decommission an Interconnection Link or close a POI without providing an alternative means of providing the affected IRS to the Requesting Licensee. 

6.2
Clause 8.2(a)

To be consistent with the definition of Decommissioning at Clause 8.1, the words “or relocation” should be inserted after “Direct costs are limited to the removal”.  

6.3
Clause 8.3(b)

For the avoidance of doubt, Clause 8.3(b) should specify that SingTel as the Decommissioning Party will pay for the connection to the alternative or relocated IGS, Interconnect Link or POI.  This is consistent with the spirit of Clause 8.2(a).

7.
Annex A, Section 1A – Interconnect Testing
7.1
Clause 6.2

To avoid any dispute, SingTel should define upfront what it considers as the critical problems for which the Requesting Licensee must take responsibility in resolving. 

7.2
Clause 7
In order to be equitable, this clause should specify that in the event the need for interconnect testing arises from a Network Change initiated by SingTel, then SingTel will be treated as the Requesting Licensee and will pay to the other Party the charges as specified in Schedule 9 for interconnect testing.

7.3
Clause 7.1
For the avoidance of doubt and to be consistent with Clause 8.4, this should be amended to specify that the Requesting Licensee will only pay charges for any extension of testing duration that it has requested.  

7.4
Clause 8.3

We propose that Clause 8.3 be deleted, as it is unreasonable to require payment for unused duration since SingTel would not be expending any resources for unused duration.  Furthermore, it only serves to penalise any effort to improve productivity.

7.5
Clause 8.4

Events that amount to “service exigency” should be defined clearly to safeguard against arbitrary delays arising from anti-competitive behaviour.

8.
Annex B – Operational Procedures
In the event that a fault cannot be resolved at the supervisor level based on the procedures set out, a Fault Handling Escalation Procedure should also be incorporated in this Annex B, with appropriate higher level contact points.
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SCHEDULE 2: ORIGINATION, TERMINATION AND TRANSIT (O/T/T)

1.
Forecasts
1.1
Schedule 2A, Clause 2; Schedule 2B, Clause 2; Schedule 2C, Clause 2
Similar comments made earlier with regard to the provision of forecasts in Part 2, Clause 20 and Schedule 1A, Clause 7 also apply to Clause 2 on Forecasts in each of Schedules 2A, 2B and 2C.  M1’s key objections are that forecasts cannot be binding commitments; SingTel should not impose penalty charges for over forecasting nor feasibility study costs for requests that vary from forecasted levels; and the Forecast Delivery Date should be specified with reference to the first day of the first six-month period of the Forecast provided. 

2.
Charging Principles
2.1
Schedule 2A, Clause 5.5 ; Schedule 2B, Clause 5.5; Schedule 2C, Clause 4.5; 

Schedule 12: Dictionary

M1 does not agree that charges should be based on the duration of use of the circuit, regardless of whether the call is successful or unsuccessful.  Charges for unsuccessful calls are not recoverable from customers.  As such, we propose that a more reasonable approach would be that charges should be based on actual call duration of a successful call.  Likewise, the definition of “Call Duration” in Schedule 12: Dictionary should be amended.  

As for SingTel’s proposal that charges will be accounted in per minute block, we propose instead that the charging blocks should be no worse off than how SingTel charges its retail customers for local fixed line calls.

3.
Billing Verification Information
3.1
Schedule 2A, Clause 6.3; Schedule 2B, Clause 6.3; Schedule 2B, Clause 5.3

We propose to delete these clauses.  It is SingTel’s sole responsibility, as the billing party, to provide the necessary information to bill the Requesting Licensee.  Any provision of Billing Verification Information by the Requesting Licensee should only be in the event of billing dispute.

4.
Customer Billing
4.1
Annex 2A-1, Clauses 6.1 and 7; Annex 2B-1, Clauses 6.1 and 7 

For any of the IRS covered in Schedule 2, it is not necessary for SingTel to know how the Requesting Licensee bills and settles with its own customers in order for SingTel to provide these services.  Hence, Clause 6.1 in each of Annex 2A-1 and Annex 2B-1 should be deleted.   It follows from this that Clause 7 in each of the Annexes is not relevant and in particular, there is no need for SingTel and the Requesting Licensee to come to any agreement on the arrangement for customer billing since this is the sole responsibility of the Requesting Licensee.

5.
Definition of Service
5.1
Annex 2A-2; Schedule 12

For the avoidance of doubt, Call Origination Service should be more clearly defined, particularly in the Call Description at Annex 2A-2 and the definition of “Call Origination Service” in Schedule 12: Dictionary.  Call Origination Service should be defined as a service provided by SingTel in respect of Originating Interconnected Calls from a customer directly connected to the SingTel Network to the relevant Point of Interconnection with the Requesting Licensee’s Network for the purpose of facilitating access to a service offered by the Requesting Licensee.

6.
Number Activation
6.1
Clauses 4.1 and 4.2; Annex 2B-5

The need for 2 weeks’ notice to open new Mobile Numbers should be included, in addition to Geographic Numbers. Clause 4.2 and Annex 2B-5 should be likewise amended to make reference to Mobile Numbers.  Annex 2B-5 should also be amended to reflect that the arrangement is reciprocal, namely that each party must inform the other party 2 weeks in advance of any new Geographic/Mobile Number Activations.

7.
Third Party Networks
7.1
Schedule 2C, Clause 1.4 
SingTel should allow for Call Transit Services in respect of Third Party Networks which are Virtually Interconnected to the SingTel Network and not confine it to those that are Physically Interconnected.

8.
Quality of Service

In accordance with Section 5.3.2(c) of the COP, quality of service standards and the terms of compensation if SingTel fails to meet these standards should be specified for the IRS in this Schedule.

9.
Fault Handling and Escalation Procedures

The relevant Fault Handling and Escalation Procedures should be specified as an Annex to Schedule.  
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SCHEDULE 5: ESSENTIAL SUPPORT FACILITIES (ESF)

1
Qualifying FBOs
SingTel specifies that both Schedules 5A and 5B apply only to FBOs who provide wireline or broadband services.  If there should be any additional criteria for FBOs to qualify to request for ESF, they should be set by the Authority and not by SingTel. Clause 1.3 of Schedule 5A and 1.5 of Schedule 5B should be amended accordingly.  
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SCHEDULE 7: WHOLESALE SERVICES

1.
Qualifying FBOs
1.1
Schedule 7A, Clause 1.3; Schedule 7B, Clause 1.2

IDA sets the criteria to determine whether an FBO qualifies for the wholesale services set out in this schedule.  Thus, SingTel should not impose the additional criterion that the FBO must provide wireline or broadband service to qualify for wholesale services.  IDA’s approval should suffice.  

1.2
Schedule 7A, Clause 3.3(b)
This should be deleted for the same reason as above.

2.
Ordering and Provisioning Procedure
2.1
Schedule 7A, Clause 2.1(g); Schedule 7B, Clause 2.1(j); 

SingTel’s right to require the Requesting Licensee to submit “such other information as SingTel reasonably requires” is too vague and subjective.  Any other information requirements should be specified here.

2.2
Schedule 7A, Clause 2.5

In the event a request for Wholesale Dark Fibre Service is rejected, it would be unreasonable for SingTel to retain the application fee.

2.3
Schedule 7B, Clause 2.4

Every new request for an IPLC will incur an installation charge.  SingTel should specify upfront what it considers a reconfiguration for the purpose of this clause.

3.
Rejection of Request
3.1
Schedule 7A, Clauses 3; Schedule 7B , Clauses 4

Similar to our comments on grounds for suspension or termination of the RIO at Part 2, Clauses 12 and 13, our concern is that the grounds for SingTel to reject a request for service are too subjective and may be open to abuse.  Any rejection of a request by an FBO approved by the Authority as qualifying for the wholesale services in question should be made subject to the approval by the Authority. 

4.
Term of Supply
4.1
Schedule 7A, Clause 14.1; Schedule 7B, Clause 11.1

The term of supply, for which charges would apply, is distinct from the availability period of the Wholesale Services as mandated by IDA.  The term of supply should commence on the Ready For Service date of the service and continue until the date being 18 months after the date of approval of the RIO or until an earlier date as requested by the Requesting Licensee, to allow the flexibility for shorter term of service.   

5.
Forecasts
5.1
Schedule 7A, Clause 8; Schedule 7B, Clause 6

Periodic forecasts are unnecessary as a request for service will be made as and when required.  In any case, the grounds for rejecting a request suggest that SingTel is not obliged to offer the service if it has no capacity available.

6.
Timely Delivery
There should be firmer commitment on delivery than currently proposed.

6.1
Schedule 7B, Clauses 3.2

The phrase in parenthesis should be replace with "or at an alternative date to be specified by SingTel which would enable SingTel to ascertain the availability of a Foreign Half Circuit".

6.2
Schedule 7B,, 4.1(b)

To add at the end of the clause "and, where relevant, specify in writing an alternative Ready for Service (RFS) date".

6.3
Schedule 7B, 5.1

The phrase “as soon as practicable after becoming aware of it” should be replaced by “within 10 Business Days of SingTel’s acceptance of a request or the Requesting Licensee's authorisation to proceed under Clause 4.1(b), as the case may be.  

6.4
Schedule 7B, 5.1 and 5.3

Clause 5.3 should also be amended to state that end-to-end circuit testing on the IPLC will commence at least 10 Business Days prior to the agreed RFS date.

7.
Requesting Licensee's Right to Initiate Termination
7.1
Schedule 7A, Clause 16; Schedule 7B, Clause 12

There should be a provision to enable the Requesting Licensee to terminate the service without cause with one months’ notice or immediately if SingTel fails to meet the specified quality of service standards.

8.
SingTel's Right to Initiate Suspension or Termination

8.1
Schedule 7A, Clauses 15 and 16; Schedule 7B, Clause 12

Similar to our comments on grounds for suspension or termination of the RIO at Part 2, Clauses 12 and 13, our concern is that the grounds for suspension or termination of wholesale services by SingTel are too subjective and may be open to abuse.  The relevant clauses should be amended to provide that SingTel would provide both the Requesting Licensee and IDA with notice of suspension or termination, as the case may be, and the grounds for such action.  

8.2
Schedule 7A, Clause 16.1(c); Schedule 7B, Clause 12.2(d) 

The determination of whether there has been any illegal use of the wholesale service should be based on an objective test and SingTel, as a contracting party itself, should not act as adjudicator nor regulator.  The phrase "in SingTel's reasonable opinion" should be deleted and the phrase "and a termination order has been issued by the relevant authority" should be added at the end of these clauses. 

9.
Liability on Termination and Cancellation

9.1
Schedule 7A, Clause 17.3; Schedule 7B, Clause 14

In the event of early termination, the Requesting Licensee should not be liable for charges for the remaining term if the termination was initiated by SingTel on grounds due to no fault of the Requesting Licensee, namely as specified at Clauses 16.1(g), 16.1(h), 16.2(b) and 16.2(c) of Schedule 7A and Clause 12.2(f) of Schedule 7B.  Also, the Requesting Licensee should not be liable in the event it initiates a termination on the grounds that SingTel has failed to meet the specified quality of service standards (see below).

9.2
Schedule 7B, Clause 15.1
Since service has not yet been provisioned, this should not be treated as early termination.  The Requesting Licensee should only be liable for the installation charge.

10.
Quality of Service

In accordance with Section 5.3.2(c) of the COP, quality of service standards and the terms of compensation if SingTel fails to meet these standards should be specified in this Schedule.

11.
Fault Handling and Escalation Procedures

The relevant Fault Handling Procedure for IPLCs should be specified as an Annex to Schedule 7B.  In addition, Escalation Procedures should also be specified in both Schedules 7A and 7B.
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SCHEDULE 9: CHARGES
1.
General
Please see comment with respect to Part 2, Clauses 5.1 and 5.2.

2.
Delay or Cancellation of Testing
2.1
Clause 1.2.5 
Clarification by SingTel is required.  While cancellation charges have been specifically set out in the previous clause, it is not clear what charges “may arise from any delay”.    Consistent with our comments at Part 2, Clauses 5.1 and 5.2, any charges must be set out upfront.

2.2
There is no definition for Connection Agreement in the Dictionary at Schedule 12.

3.
Unused Testing Duration
3.1
Clause 1.2.6

As commented at Clause 8.3 of Schedule 1, Annex A, Section 1A – Interconnect Testing, it is unreasonable to require payment for unused test duration in the event testing is completed or terminated earlier than the scheduled last day.  Clause 1.2.6 in this Schedule should be amended to clarify that the Requesting Licensee would not be liable for charges for unused testing duration.
4.
Cost Recovery for Over-forecasts
4.1
Clause 1.3, 2.2, 2.4 and 2.5

Please see comment with respect to Clause 20 of Part 2, Clauses 7.10 and 7.13 of Schedule 1 and Clause 2 in each of Schedules 2A, 2B and 2C.  As such, Clause 1.3 and the relevant item in the tables at Clause 2.2, 2.4 and 2.5 should be deleted.

5.
Call Duration
5.1
Clause 2.1.1

Please see comment with respect to Clause 5.5 of Schedule 2A, Clause 5.5 of Schedule 2B and Clause 4.5 of Schedule 2C.

6.
Implementation Charge
6.1
Clauses 2.2, 2.4 and 2.5

The basis for the implementation charge per Call Type request should be defined.
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SCHEDULE 10: BILLING

1.
Invoice Errors

1.1
Clauses 4.2, 4.3


The timeframe for which SingTel is able to make an adjustment for a billing error should not be open-ended.  To be equitable, this timeframe should be pegged to that allowed for the Requesting Licensee to notify SingTel of an over-payment error.  We propose 60 days from the date of the erroneous invoice and 60 days from the date of the over-payment in error.

2.
Billing Dispute Notification
2.1
Clause 5.1

We propose to replace 14 days with 30 days, as this would be a more reasonable timeframe to allow for bill verification.

3.
Billing Dispute Resolution

3.1
Clause 6.1

The disputed portion should not be paid until the dispute has been resolved.  We propose that this clause be amended such that any unpaid amounts subject to the Billing Dispute resolution procedures should within 30 days from the date of resolution.
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SCHEDULE 11 – DISPUTE RESOLUTION

1.
General

The provisions on dispute resolution in any contract should seek to regulate the parties' relationship in advance when a dispute has arisen and certainty is necessary to guide them through their conduct vis-à-vis each other. The basic principle must be adopted whereby following a dispute, the parties are not then required to further agree on how their dispute will be resolved.

2.
Scheme

2.1
Under Schedule 11, apart from the provisions under Clauses 2.2 to 2.4 thereof where the Inter-Working Group plays an active part in attempting to resolve the dispute at hand, the dispute resolution scheme under Schedule 11 does not appear to be potentially helpful.   

2.2
In particular, the scheme (as evident from Clause 2.5) is dependent on the parties having to mutually agree at the time of dispute, whether the dispute is to be escalated to:


(i)
the Authority; or


(ii)
mediation in accordance with the rules of the Singapore Mediation Centre; or


(iii)
arbitration in accordance with the rules of the Singapore International Arbitration Centre.

2.3
With a scheme such as the above where the progress of the dispute resolution mechanism is further dependent on the parties' mutual agreement, a deadlock is easily envisaged if the parties cannot agree on the mode of dispute resolution for any reason. 

3.
Suggested Scheme

3.1
With a view to providing for a more meaningful and helpful dispute resolution mechanism, it is proposed that the scheme be adopted whereby parties will be compelled to go through each stage of dispute resolution, failing any of which will cause the dispute to be escalated to the next stage, culminating in a mandatory arbitration which may be initiated by either party subject to stipulated conditions.

3.2 
Accordingly the following dispute resolution scheme is proposed:

(i)
where the Inter-Working Group fails to resolve the dispute within the stipulated time-frame, the dispute will be sent to the Authority for resolution;

(ii)
if the Authority disqualifies itself from or otherwise does not wish to hear the dispute, then the dispute will be escalated to mediation;

(iii)
if the mediation breaks down such that the parties cannot reach a mutually acceptable compromise pursuant to such mediation, then the matter will become totally adversarial and either party may then initiate arbitration proceedings.

3.3
Such a scheme provides certainty at a time when it would conceivably be most needed.
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This paper is prepared in response to Reference Interconnection Offer (RIO) issued by Singapore Telecommunications Limited on 30 October 2000 and represents M1’s views on the subject matter.  Unless otherwise noted, M1 makes no representation or warranty, expressed or implied, as to the accuracy of the information and data contained in this paper nor the suitability of the said information or data for any particular purpose otherwise than as stated above.  M1 or any party associated with this paper or its content assumes no liability for any loss or damage resulting from the use or misuse of any information contained herein or any errors or omissions and shall not be held responsible for the validity of the information contained in any reference noted herein nor the misuse of the information nor any adverse effects from use of any stated materials presented herein or the reliance thereon.
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