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Ms Ng Cher Keng
Director (Policy)
IDA
Email: ng_cher_keng@ida.gov.sg


PROPOSED REFERENCE INTERCONNECTION OFFER (RIO)

QALA is pleased to respond to IDA’s Consultation Paper on the above. QALA’s response is as follows:-


Description Of QALA

QALA is a Facilities-Based Operator (FBO) providing broadband internet and telecommunication services and access to business and residential customers in select markets in Asia-Pacific. QALA is Asia Pacific’s next generation broadband internet and telecommunication services provider with offices in Singapore, Hong Kong, and Australia and operations planned in over 5 countries in the next 5 years. QALA’s business plan calls for an investment of US$300 million during the next two years to build out its Next Generation network and broadband internet and telecommunication services in Asia.
QALA’s Comments

QALA is fully supportive and recognizes IDA’s efforts in liberalizing and promoting fair competition in the Telecommunication Industry of Singapore. In addition, IDA’s recognition for the need to progress the regulatory climate with the technological advancements and convergence between traditional and next generation network platforms are welcomed by QALA.

QALA is concern that the following issues are either not dealt with or given insufficient attention. Given the importance of the RIO to the future of any form of interconnection between operators in Singapore, the IDA has given too short a period for the interested parties’ response. As the RIO serves as a basis for interconnection, a full and proper review is absolutely necessary. QALA would request that IDA considers a second consultation to be held to address the issues which are incomplete in this round.

Case in point, the current RIO does not directly address the telecommunication services of the next generation. While the RIO details at great length the requirements of interconnection for traditional PSTN/ISDN centric services such as the IGS requirements, there are no distinct provisions for next generation data/voice services especially for the broadband IP and data interconnection. As technology advances in the Infocomm arena, there is a similar need to advance the regulatory aspects. This RIO should address ALL telecommunication services and be more forward looking.

Although the RIO does address some areas of need for broadband interconnection, it is rather limited. This is evident in the Schedules on Unbundled Network Elements/Services, Essential Support Facilities, Wholesale and Co-location which are related to broadband access strategy. However, this is insufficient for a strong interconnection agreement for broadband services.

In the main body of the RIO, the Physical Interconnection and Virtual Interconnection only provides for connection to “SingTel’s Network” which is defined as “only to the PSTN and ISDN telecommunications systems operated by SingTel”. As such, any other form of interconnection such as that for the broadband is not explicitly supported here.

In addition, Part 2 of the RIO deals with issues such as Network Changes and Alterations and is defined in the context of ‘conveyance of Calls’. This is irrelevant to the broadband context and the Requesting Licensee is contractually obligated to SingTel’s requirements detailed in Part 2 of the RIO. The contractual agreement must be relevant in the main agreement for ALL IRS and if necessary, subject the Schedules to its relevancy instead.

Detailed Comments pertaining to each section of the RIO Agreement is attached.

We look forward to IDA’s consideration of a second round of consultation or the efforts in addressing the lack of provisions for Broadband interconnection.

Sincerely,

Homer Tan

Director (Strategic Development)

(Sent by email, no signature required)

Part 1 - Pre-Supply Arrangements

Section 1.1 – should be amended to “…which uses switching and/or routing equipment…” The option to use both equipment should be included. This amendment is applicable to every occurrence of its similar instance in the RIO Agreement.

Section 1.3(e) - reference to creditworthiness should be clause 3 instead of clause 22 of Part 2. This clause deals with Part 1 of this agreement.

Section 1.4 – should be amended as "...the Requesting Licensee agrees to use reasonable endeavors to comply with SingTel's request for further information within five (5) Business Days or such further period as may be reasonably necessary". The unforeseen circumstances requiring more than 5 Business Days should not constitute a breach of this agreement.

Sections 1.5 and 2.1 - The timing detailed in these 2 sections are inconsistent. While section 1.5 states that the parties would use their reasonable endeavors to implement the RIO Agreement within 7 Calendar Days after the receipt of the request for IRS, Section 2.1 states that an NDA has to be signed within 15 Calendar Days of the delivery of the request for IRS as a pre-condition to entering the RIO Agreement. Qala proposes that the NDA be signed within 7 Calendar Days and the RIO Agreement to be signed within 7 Calendar Days from signing of the NDA. Moreover, Section 2.1 should be amended as:

"The Requesting Licensee and SingTel agree to use to use their reasonable endeavors to execute a .........."

Section 1.7 – should be amended as "If either Party requests the assistance of a representative of the Authority, the assistance of a representative of the Authority can be sought…" Requesting assistance from the Authority should not be limited to a mutual agreement between both parties.

Section 1.8 – should be amended as "...outside the scope of the RIO as reasonably determined by the Parties and/or the Authority, the terms and conditions..."

Section 2.2 - should be amended as "...the Requesting Licensee and SingTel may execute the Model Confidentiality Agreement in the form of attachment A with amendments as mutually agreed."

Section 3.1 – the fifth line to read as "...and insurance SingTel will reasonably require of the Requesting Licensee if an interconnection agreement is concluded." Since the form of banker’s guarantee and bank are to be approved by SingTel, it is imperative that the format and initial list of banks be provided in this RIO Agreement. 

Section 3.2 - Replace "must" with "shall use reasonable endeavors to". The response of the Requesting Licensee should be reciprocal to SingTel’s request.

Section 3.3 – should be amended as "The Requesting Licensee agrees to use reasonable endeavors to deliver the creditworthiness, security…"

Section 3.4 – propose to delete as the provisions in this clause is absolutely unnecessary and unwarranted. It is in both parties interest to negotiate in good faith and provide the necessary financial information for concluding the Agreement. 

Section 3.5 – should be amended as "...detailed in this RIO unless and until any reasonably necessary creditworthiness, security and insurance information, and..."

Section 4.1(a) – should be amended as "...using switching and/or routing equipment to provide..." FBOs and SBOs should be be given the option to use switching and routing.

Sections 4.1(b) and (c) – these 2 sections are essentially similar. Propose clearer drafting if there are differences intended.

Section 4.1(e) – is too subjective and at total discretion of SingTel’s definitions at the time of dispute. Moreover, since SingTel requires a banker’s guarantee from a bank which it approves, there is no need for the inclusion of this section.

Section 4.3 – should be amended as "...the Request for IRS, the Requesting Licensee shall have the right to execute this RIO Agreement".

Section 4.4 – Propose to append this section after Section 4.3. “Upon the acceptance or rejection by SingTel in accordance with clauses 4.2 and 4.3 respectively, the Requesting Licensee's obligation under clause 5.1 shall cease."  There should be some form of limitation to clause 5.1 upon successful or unsuccessful agreement.

Section 5.1(d) – should be amended as "the information provided by it to SingTel in its Request for IRS is, to the best of its knowledge, complete, true...".

Section 5.1(f) – should be amended as "there has been no material adverse change in..."

Section 5.1(h) – to replace "…other than those approved by SingTel" with "except as may be disclosed by the Requesting Licensee from time to time."

Section 5.2 – to append after Section 5.2(b), "(c) its obligations under this RIO are valid and binding and are enforceable against it in accordance with its terms."  This is similar to Section 5.1(c).

Section 5.4 – to be replaced with the following:

"The Requesting Licensee agrees to indemnify SingTel for any damage, cost or expense (including reasonable legal fees) incurred or suffered by SingTel which arises out of or in connection with any breach of any of the representations given in clause 5.1"

There is also no reason for the Requesting Licensee to indemnify SingTel for its own representations and warranties in section 5.2.

Section 5.5 – to be appended after Section 5.4.

"SingTel agrees to indemnify the Requesting Licensee for any damage, cost or expense (including reasonable legal fees) incurred or suffered by the Requesting Licensee which arises out of or in connection with any breach of any of the representations given in clause 5.2"

The indemnification should be reciprocal.

Section 6.2(b) should be amended as "...seven (7) Calendar Days of the receipt of the Request for Additional IRS, the Parties may agree to execute the Model Confidentiality Agreement in the form of Attachment A in relation to the negotiation of the terms and conditions of the Additional IRS, as amended with mutual agreement." This is consistent with our comments for Section 1.5 and 2.1.

Section 6.3 – should be appended after Section 6.2, similar to the text in Section 7.3.

Section 7.2(b), last sentence should read "If the Parties are unable to agree to such amendments or new confidentiality agreements within seven (7) Calendar Days of the receipt of the Request for New IRS, Parties may execute the terms of the Model Confidentiality Agreement…" The sentence as it stands, doesn't make sense.

Section 8.2 – should be amended as  "Any amendments made to this RIO Agreement in accordance with its terms, upon mutual agreement by the Parties, or as requested by the Authority, will automatically form part of this RIO Agreement." This clarifies how the amendments take place.

PART 2 – REFERENCE INTERCONECTION OFFER

Section 1.3 – the order of precedence specifically for the Charges are in question as there is no visibility on the charges.

Section 1.4 – This clause gives SingTel full discretion to make changes so long as it is approved by the Authority. Proposed that the amendments be mutually agreed in addition to the Authority’s approval.

Section 1.5 – Part 1 should be superseded by Part 2 as Part 1 only refers to the pre-supply procedures leading up to Part 2.

Section 5.1 - the payment of the charges should be made subject to some preconditions such as the carrying out of SingTel's obligations.

Section 5.2 - should be deleted as it is too open-ended unless a definitive charge can be included at this point for consideration.

Section 6.6 - should be deleted as it is too open-ended.

Section 7.2 – to add "mutually" before the word "agreed".

Section 7.3 – to add "shall use its reasonable endeavours to provide" before the words "…such other information"

Section 7.4 – this may be used to withhold essential information.

Section 7.5 – should move to Section 23 (Confidentiality) as it is more relevant there and to be amended as:

"A Party shall indemnify the other Party and keep it indemnified against all liabilities, claims, damages, reasonable costs and expenses (including reasonable attorneys' fees) arising as a consequence of any failure of that Party to comply with Clause 23."

Sections 10.6 and10.7 – to add "Subject to Clause 10.3," at the beginning of both sections to prevent any unfair unilateral decisions.

Section 12.1(a) – to add "materially" before the word "adversely".

Section 12.1(c) – to add "material" before the word "failure" and "relevant' before the word "telecommunications". In the latter, it cannot be "any telecommunications network" to be more precise.

Section 12.1(d) – to add at the end of the sentence "and such payment hasn't been paid for more then [     ] days after the Requesting Licensee has received a reminder of late payment."

Section 12.1(e) – to add "reasonable" in front of the word "opinion".

Section 12.1(f) – to add "relevant" before the word "legal".

Section 12.1(h) - add the word "materially" before the word "untrue".

Section 12.2 – to replace "in which case" with "and upon receipt of such consent from the Authority"

Section 12.3 – to amend the text in brackets to "(indefinitely or for such period of time as SingTel may consider reasonably appropriate but so long as it is within the scope of the Authority's order)".

Section 12.4 - this unreasonable and should be deleted.

Section 13.1(c) – to add at the end of the sentence "and no replacement lease to meet such requirements has been entered into for [  ] days after such termination.”

Section 13.1(d) – to add at the end of the sentence "and no payment has been made within [  ] days after a reminder has been received by the Requesting Licensee.”

Section 13.1(g) – to add "reasonable" before the word "opinion" and add "relevant" before the word "Law".

Section 13.1(h) – to add "materially" before the word "untrue".

Section 13.4(a) – to add "such" before the word "sums" in the third line.

Section 13.4(b) – to replace "immediately" with "use commercially reasonable means to".

Section 13.4(c) – to add "use commercially reasonable means to" before the word "immediately”.

Section 13.5 – to amend "days" to "Business Days" and add "fair wear and tear excepted" at the end of the sentence.

Section 13.6 – to amend "days" to "Business Days".

Section 14.1 – to delete the words "(other than a breach by non-payment)" and "acts or omissions of persons.......outside the reasonable control of that Party".

Section 15.2 – to replace the words "only obligation is to" with "shall".

Section 15.4 – to add the word "material" before the word "breach" in the first line and to mend the text "clauses 15.2 and 15.3" to read as "clauses 15.2, 15.3, 15.6 and 16.4).

Section 15.6 – to delete the words "Loss (including.......or in connection with)" and "or any delay or failure of.....the IRS".

Section 15.8 – should be deleted as it is already covered by the clause on severability.

Section 16.4 – "subject to clause 15" should be deleted

Section 16.5 – "(including SingTel Equipment)" should be deleted and to add the words "by the Requesting Licensee" before the words "in conjunction with".

Section 19 – Reciprocity should not be automatically executed in the RIO as the intents of the RIO are for a Requesting Licensee to the Dominant Licensee. If a request is made by the Dominant Licensee, a separate agreement has to be executed.

Section 20.1 – to amend to "...shall use commercially reasonable means to supply to SingTel Forecasts (if any)...".

Section 20.2 – to be deleted.

Section 20.3 – to add the word "reasonably" before the word "considers" in the first line.

Section 21.1(a) – is unclear.

Section 22.2 – six months is too long and to delete "the later of" and all of subsection (b) as it is unnecessary.

Section 22.3 - in the third line, replace "must" with "may" and add "if reasonably necessary" in the second sentence between the words "information" and "to". In the last sentence, replace "must" with "shall use reasonable endeavors to".

Section 22.4 – should be deleted as it is unnecessary.

Section 23.2 - delete the words "whether such Confidential Information...of this RIO Agreement".

Section 23.5 - in the last sentence, replace the words "and maintains the...set out herein" with the words "terms that are at least as protective as those contained herein."

Section 23.6(b) – replace with “the Authorized Persons are bound by terms that are at least as protective as those contained therein”.

Section 23.7 – to add at the beginning the words "Subject to clauses 23.5 and 23.8,"

Section 23.8 - the second line of the first sentence should be amended to read as "...appointed financial adviser, appointed banker or other professional adviser under clause 23.7".

Section 23.10 – is unclear and should be redrafted to only reflect that the details of the RIO Agreement be released only upon mutual agreement. This should exclude any other forms of publicity on the Agreement such as announcements of a successful completion etc.

Section 23.11 – delete the words "on a non-confidential basis" as it is unnecessary.

Section 23.15 – delete as it is unnecessary.

Section 23.17 – delete the words "together with any analyses, compilations...provided by the Disclosing Party" and add "if such request does not constitute or result in a breach of this RIO Agreement" after the words "at any time".

Section 23.18 - replace the words "five (5) years.....RIO Agreement" with "two (2) years from the date of disclosure of the Confidential Information"

Section 24.3 – delete the words "or are incidental to".  The text is unnecessary.

Section 25.2(a) – add the words "for which SingTel is not responsible". Original text was too widely drafted.

Section 25.2(b) – is unnecessary.

Section 25.2(c) – add the words "if SingTel is not responsible for such interruption or suspension". It is fairer to include this.

Section 25.2 – the end text should be deleted.

Section 26.2 – Change "a FBO" to "an FBO" and add the words "and which is current and valid" at the end of the sentence.

Section 27.2 - at the end of the first sentence, delete the words "or Parties to be so bound" and add the words "consenting or waiving" between "the" and "Party".

Section 28.1(c) – delete the words "(a copy thereof...post)" as it is unnecessary.

Section 36.2 - insert space between "1.3" and "and".

A statement that this agreement can be signed in counterparts should be inserted.

Signature page - at the bottom there should be a title, e.g. "Signature page to the SingTel Reference Interconnection Offer Agreement".  Otherwise the blank page can be inserted into another agreement.

Attachment B

The second page - Replace the words "The Requesting Licensee must provide to SingTel" with "The Requesting Licensee shall use commercially reasonable means to provide to SingTel...and insurance information (as applicable)" and to amend "Such other information...time to time" with "Such other relevant information as SingTel reasonably specifies from time to time".

The sentence allowing SingTel to amend the credit, security and insurance requirements should be deleted or amended by having the Authority's consent before making any amendment. 

The last sentence - replace "agrees" with "may use reasonable endeavors".

Attachment C

The second paragraph - should the words "Attachment B" be replaced with "Attachment C”. 

For the text on creditworthiness, security, etc. the similar treatment for Attachment B should be applied.

Last sentence – replace "agrees" with "may use reasonable endeavors".

Attachment D

The end of first paragraph - delete the number 3.

The second paragraph – is unnecessary to be bound by Part 1 when Part 2 is already in place.

For the text on creditworthiness, security, etc. the similar treatment for Attachment B should be applied.

The text "SingTel may amend the Requesting Licensee's credit, security and insurance requirements at its discretion" is repeated twice.

Last sentence – replace "agrees" with "may use reasonable endeavors".
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