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Pacific Internet Limited (“PI”) is a Facilities-based Operator (“FBO”) Licensee and is currently seeking to establish interconnection with Singapore Telecommunications Limited (“SingTel”) so that PI may proceed to roll-out its telecommunication services as set out in Schedule B to PI’s FBO License awarded on 1 April 2000 by the IDA to provide facilities-based operations. 

We set out below our views and comments regarding selected clauses of the Model Confidentiality Agreement (“MCA”).

Views Regarding Specific Provisions of the MCA

1. Clause 2(iv)

We are of the view that it is unnecessary to include “officers, directors or employees of the Disclosing Party and its related corporations” as Confidential Information due to a lack of relevance in this case. We believe that any matters discussed in connection with interconnection would not in the slightest relate to information relating to such individuals. To include such individuals would unreasonably broaden the scope of the MCA, resulting in further increase in the already burdensome duties imposed on the Receiving Party.

Further, the definition of “Related Corporation” is too restrictive. We would like to recommend that the following construction be adopted instead:-

“means, in relation to any Party, any entity controlled, directly or indirectly, by that Party, any entity that controls, directly or indirectly, that Party or any entity directly or indirectly under common control with that Party.  For this purpose, “control” of any entity or that Party means ownership of a majority of the voting power of the entity or that Party”

2. Clause 3(a)

We suggest that this clause should specify by whom and to whom the information is disclosed, communicated or delivered to. In addition, it should be clearly stipulated that the interconnection agreement referred to is between the parties under the COP.

3. Clause 7 & 10(ii)

We note that “Authorised Persons” include “directors, officers, employees”. As these parties are already under existing fiduciary, contractual and/or fidelity duties to observe confidentiality obligations in relation to information that they receive in the course of their employment or performance of duties to the company, it is impractical and not feasible to impose on them to give a written undertaking under Clause 10(ii) to comply with the terms of the Confidential Agreement. 

We propose therefore, that Clause 10(ii) be re-drafted to exempt “directors, officers, employees” from the obligation to give a written undertaking. 

4. Clause 13 

We propose that Clause 13(a), (b) and (c) be amended as follows :- 

Clause 13(a) - “in or enters the public domain, other than by breach by the Receiving Party or any of its Authorised Persons of this Agreement; or”

Clause 13(b) - “known to the Receiving Party or any of its Authorised Persons on a non-confidential basis prior to disclosure ……………………..known to the Receiving Party or any of its Authorised Persons without similar restrictions from a source…………;”

Clause 13(c) - “is or has been lawfully disclosed to a Receiving Party or any of its Authorised Persons by a third party without an obligation of confidentiality”.

5. Clause 14(d)

We would like to suggest that a definition be inserted for “emergency organisation” so as not to leave the scope too broad.

6. Clause 14(e)

We would like to suggest that the words “between the Receiving Party and the Disclosing Party” be inserted after the words “an interconnection agreement” for the purpose of clarity.

7. Clause 20

We are of the view that 5 years is considered too long for the preservation of confidentiality especially in respect of the telecommunications industry. We would like to suggest that a period of 2 to 3 years is more appropriate in this case.

8. Clause 29

We observe that this clause should be subject to Clause 21. Therefore, in order to provide for more certainty and consistency, Clause 29 should be amended accordingly.

Conclusion

We hope that our comments and proposed amendments will be taken into consideration by the IDA and implemented in the finalised MCA, as we believe that they adequately address both the Receiving Party and Disclosing Party’s concerns, and do not impose unreasonably onerous responsibilities and obligations.

PAGE  
2

