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ON MODEL CONFIDENTIALITY AGREEMENT
Singapore Cable Vision Ltd. (“SCV”) respectfully submits these comments on the proposed model confidentiality agreement released for comment by the Info-Communications Development Authority (“IDA”) on 13 October 2000, pursuant to Subsection 5.3.3 of the Code of Practice for Competition in the Provision of Telecommunications Services.
1. IDENTITY AND INTEREST OF SCV

SCV, incorporated in July 1991, owns and operates a nationwide Hybrid-Fibre Coaxial network for the provision of broadband services throughout Singapore.   The network offers access to all residential properties in Singapore, and even reaches all HDB homes, whether or not subscribers.  

On 1 April 2000, SCV received a Facilities-Based Operator licence and was designated as a Public Telecommunications Licensee under section 6 of the Telecommunications Act 1999.  On 15 September 2000, the IDA published a notice classifying SCV as a dominant telecommunications licensee under Section 5 of the Telecommunications Act, but exempting SCV from all of the obligations of dominant licensees other than those established in Sections 3.3.2 through 3.3.5 and 7.2 through 7.2.2.2.
  SCV’s interest in the model confidentiality agreement thus arises primarily from the possibility that SCV may need in the future to negotiate one or more interconnection agreements with SingTel concerning the use of network elements or other facilities or services owned or provided by SingTel.

2. GENERAL VIEWS
 With the exceptions noted below, SCV believes that the model confidentiality agreement provides adequate protection for the interests of SCV, SingTel, and other entities that may seek to negotiate interconnection agreements.

3. COMMENTS ON SPECIFIC SECTIONS OF THE REVISED CODE

Paragraph 1
Change draft language to:  

“The Parties execute this Confidentiality Agreement as a precondition to the negotiation of an interconnection agreement between the Parties pursuant to the Code of Practice for Competition in the Provision of Telecommunication Services (“COP”) (the Negotiation”).

Explanation

“Agree to” and “and execution” deleted as unnecessary; final parenthetical added for clarity and convenient cross-reference below.

Paragraph 2

Change draft language to:  

“‘Confidential Information’ means all information of a confidential nature that is learned or obtained by either Party in connection with the Negotiation, and includes, but is not limited to, any written or oral information, regardless of form, format or media, whether communicated or obtained through meetings, documents, correspondence, inspection of tangible items or facilities at any site or place, or otherwise, including without limitation:

(i) know-how, ideas, concepts, technology, manufacturing processes and industrial, marketing and commercial knowledge;

(ii) Research, development or technical information;

(iii) business plans, operations or systems, financial and trading positions;

(iv) details of customers, suppliers, debtors or creditors;

(v) information relating to the officers, directors or employees of the Disclosing Party and its Related Corporations;

(vi) marketing information, brochures, printed matter, rates and rate tables;

(vii) details of the Disclosing Party’s telecommunications network; and

(viii) the status, terms, conditions or other facts concerning the Negotiation.”

Explanation
Section reorganized generally to improve clarity and comprehensiveness and eliminate redundant terms.  Language in new paragraph 2(i) is derived from introductory language of draft.  Language in new paragraph 2(viii) is derived from paragraph 4 of draft.

Paragraph 3

Change draft language to:

“‘Related Corporation’ means a company which is the holding company or subsidiary of either Party or a company which shares a common holding company with either Party.”

Explanation

Former paragraph 3 deleted in its entirety as redundant.  New language derived from last sentence of former paragraph 2.

Paragraph 4

Delete paragraph.

Explanation
We propose that language be inserted instead in new paragraph 2(viii).

Paragraph 5

Renumber as paragraph 4; change “that Party’s negotiations with the other Party of an interconnection agreement under the COP” to “the Negotiation.”

SCV respectfully disagrees with the proposal of MCI Worldcom Asia to extend the protection of the model confidentiality agreement to information disclosed during or after the execution of an interconnection agreement.  In the normal course of events, an interconnection agreement will contain its own protective conditions, which are likely to be more elaborate, and more closely tailored to the information that the parties must disclose to each other during the life of the interconnection agreement.  Until the interconnection agreement is reached, it is premature to speculate about what proprietary information must be protected by it. (See Paragraph 21 of Model Confidentiality Agreement)

Explanation

Brevity; see parenthetical at end of proposed paragraph 1.

Paragraph 6

Delete paragraph.

Explanation

Confidential Information covered by this paragraph is already covered by our proposed paragraphs 2 and 4. 

Paragraph 7

Renumber as paragraph 5.   In second line, insert “of the other Party” after “Confidential Information”.  In the second and third lines, change “that Party’s” to “the Receiving Party’s”.   In the third line, insert “or Related Corporations” after “advisers” and replace the word “or” before “advisers with a “,”.

Explanation
First two changes are for clarity.  Purpose of third change is to expand disclosure to Related Corporations and thus eliminate the need for paragraph 11.

Paragraph 8
Delete.

Explanation
Unnecessary, in light of changes we propose making to previous paragraph.

Paragraph 9

Delete.

Explanation
SCV agrees with MCI Worldcom Asia that the draft language would impose undue restrictions on the ability of a Receiving Party to deal with its bankers and financial advisers.

Paragraph 10
Renumber as paragraph 6.  Substitute the following language:

“Before disclosure of any Confidential Information to any Authorised Person, the Receiving Party shall advise such Authorised Person in writing that he or she is obligated to protect the Disclosing Party’s Confidential Information in a manner consistent with this Agreement. No person shall serve as an Authorised Person without first executing a written undertaking to comply with the terms of this Confidentiality Agreement. The Receiving Party shall remain liable for any disclosure of the Disclosing Party’s Confidential Information by such Authorised Person to any other person.”

Explanation
Changes are for clarity and brevity, and to make clear that the actions required in the first two sentences must precede any disclosure of Confidential Information to an Authorised Person.  The existing provision permits Receiving Parties to disclose Confidential Information to Authorized Persons if they comply with any one of the following two conditions: (i) ensure the Authorized Person maintains the confidentiality of such information (and if they do not, the Receiving Party shall remain liable for any unauthorized disclosure by its Authorized Person) OR (ii) obtain a written undertaking from the Authorized Person to comply with the terms of the Model Confidentiality Agreement (in which case the Receiving Party will not be liable for any unauthorized disclosure by the Authorized Person).  SCV believes that the Receiving Party should at all times procure a written undertaking from its Authorized Persons before disclosing any Confidential Information to them and that the Receiving Party should remain liable for any unauthorized disclosure by any such Authorized Persons thereafter.  This will reduce any difficulties experienced by Disclosing Parties in seeking redress against unauthorized disclosure by Authorized Persons who reside in remote and inconvenient jurisdictions or who have shallow pockets.   

Paragraph 11
Delete paragraph.

Explanation
Language is unnecessary if the IDA adopts language of paragraphs 3, 6 and 7 as proposed by SCV.

Paragraph 12
Renumber as paragraph 7 and amend cross reference to “clause 13(f)” to “clause 9(f)”.

Explanation
Self-explanatory.

Paragraph 13 (introduction)
Renumber as paragraph 8.  Change language to:  “Notwithstanding any other provisions hereof, “Confidential Information” does not include any information that is:”

Explanation
It is more logical to describe non-confidential information as non-confidential, than to create a subset of “Confidential Information” that is exempt from the nondisclosure provisions of the Confidentiality Agreement.

Paragraph 13(c)
Change to “is or has been developed independently by the Receiving Party without reference to or reliance on the Disclosing Party’s information or materials”

Explanation
Prior draft duplicated previous sub-paragraph.  Proposed new language covers a separate situation:  where the Receiving Party has developed the same information itself.

Paragraph 14
Renumber as paragraph 9.  Change “Except as otherwise provided in this Agreement” to “Notwithstanding the foregoing”; delete “not” and “except”.

Explanation
Multiple negatives eliminated for clarity, and to make clear that this paragraph creates the exception to the general rule, not vice versa.

Paragraph 14(b)
Insert “or order” after “directive”; delete “or”; insert “or stock exchange” at the end.

Explanation
Adding the reference to “stock exchange” permits deletion of sub-paragraph (f) as redundant.

Paragraph 14(c)
Change “to the Authority” to “by order or directive of the Authority”.

Explanation
To make clear that disclosure requires an affirmative order or directive of the IDA. 

Paragraph 14(d)
The term “emergency organisation” should be defined more precisely, or the exception deleted.  In addition, change “to an emergency organisation” to “by order or directive of an emergency organisation”.

Explanation
Purpose of second proposed change is to make clear that disclosure requires an affirmative order of the emergency organisation.

Paragraph 14(e)
Change “to any arbitrator or expert appointed to resolve disputes” to “by order of any arbitrator or expert appointed to resolve disputes between the Parties”.

Explanation
To make clear that disclosure requires an affirmative order of the arbitrator or expert in connection with a dispute between the parties.

Paragraph 14(f)
Delete

Explanation
Redundant if sub-paragraph 14(b) is changed to include reference to “stock exchange”.

New Paragraph 10
Insert the following new paragraph:  

“If Receiving Party is served with a subpoena, motion, petition or other request for production of Confidential Information, Receiving Party shall immediately notify Disclosing Party in writing thereof.  The parties shall then cooperate with one another to obtain such relief as will protect the Confidential Information.  Should either party file any timely motion for a protective order or similar motion with respect to the Confidential Information, Receiving Party shall not comply with such subpoena or similar order until after such time as the tribunal rules on the motion.  Receiving Party shall protect the Confidential Information to the maximum extent possible consistent with such ruling.  Receiving Party shall not disclose any Confidential Information in connection with any suit, action or proceeding except as expressly permitted under this paragraph.”

Explanation
Intended to give Disclosing Parties notice and opportunity to be heard when third parties seek to compel disclosure of Confidential Information from Receiving Parties under force of law.

Paragraph 15
Renumber as paragraph 11.  Insert “or imminent disclosures” after “disclosures”; change “practicable after such disclosure” to “possible thereafter”.

Explanation
Broadens scope of procedural safeguards.

Paragraph 16
Renumber as paragraph 12.

Paragraph 17
Renumber as paragraph 13.  Delete first sentence.  Insert “or complete” after “or will be correct”.  Delete last sentence and replace with “The Disclosing Party shall not disclose any Confidential Information which it has actual knowledge that such information is  false or materially inaccurate.

Explanation
First sentence is made redundant by previous paragraph 5 (renumbered paragraph 4).  Last sentence amended to relieve the Disclosing Party of the burden of ensuring (or taking reasonable efforts to ensure) the accuracy and completeness of all disclosed information.  The new language reduces the obligation to a knowledge standard.  

Paragraphs 18 through 29
Renumber as paragraphs 14 through 25.

Respectfully submitted,

Singapore Cable Vision Ltd.

October 23, 2000
� The IDA added the provision that Section 3.3.5 “shall not be construed to require” SCV “to offer the unbundling of cable modem (broadband transport) service for the provision of Internet access service.” Id.
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