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Comments of Global Crossing Ltd. 

and Asia Global Crossing Ltd.

I. Introduction

Global Crossing Ltd. (“Global Crossing”), on behalf of its subsidiary Asia Global Crossing Ltd., welcomes this opportunity to submit comments on Singapore’s Proposed Code of Practice for Competition in the Provision of Telecommunication Services (the “Code”) and the Infocomm Development Authority’s (“IDA”) public consultation document Interconnection/Access in a Fully Liberalized and Convergent Environment.

Global Crossing applauds the significant steps that Singapore has taken to open its telecommunications market to competition.  Competition will increase the range of telecommunications networks and services available to the businesses and consumers of Singapore and help establish Singapore as a telecommunications hub for Southeast Asia.

Global Crossing’s activities around the world have convinced it that a well-designed and properly implemented regulatory regime is crucial to the promotion of effective competition in the telecommunications sector.  The establishment of clear, transparent, and fair regulation promotes the entry of competitive providers by giving them confidence that they will be afforded the same treatment as incumbent providers.  It also is critical that regulation give competitive providers the tools they need to compete against incumbent operators.  The draft Code is an important step in that direction.  With the modifications suggested by Global Crossing in these comments, Global Crossing is confident that the Code will assist the IDA in promoting fair, effective, and sustainable competition in Singapore. 

Global Crossing also urges the IDA to establish an interconnection and access regime that enables new entrants to compete effectively.  Obtaining interconnection and access services on reasonable and non-discriminatory terms and conditions, and at cost-based rates, is critical for new entrants to compete effectively.  Therefore, as discussed in greater detail in Section IV.D. and V. below, Global Crossing urges the IDA to implement an interconnection and access regime that ensures that new entrants can obtain interconnection and access on pro-competitive terms.

II. Description of the Commenting Party
Together with its subsidiaries, Global Crossing is building and offering services over the world's first integrated global fiber optic network, consisting of 101,000 announced route miles and serving 5 continents, 27 countries, and more than 200 major cities.
  Upon completion of its currently announced systems, Global Crossing’s network and its telecommunications and Internet product offerings will be available in markets constituting over eighty percent of the world's international communications traffic.  Global Crossing is included in both the S&P 500 index and the NASDAQ 100 index.  Global Crossing’s operations are headquartered in Hamilton, Bermuda, with executive offices in Los Angeles, California; Morristown, New Jersey; and Rochester, New York.

In Asia, Global Crossing’s subsidiary, Asia Global Crossing Ltd. (“AGC”), is constructing the East Asia Crossing (“EAC”) system, a combined terrestrial and submarine fiber optic network connecting the major countries of Asia.
  When completed, EAC will connect Singapore, Japan, Hong Kong, Taiwan, Korea, Malaysia, the Philippines, and China to each other, and, through EAC’s connection to the Global Crossing Network, to North and South America, Europe and Africa.  

Global Crossing has not yet entered the Singapore market. However, on May 21, 2000, Global Crossing announced the formation of two joint ventures with Singapore Technologies Telemedia that will provide AGC with the necessary components to extend EAC into Singapore.  The first joint venture will build and operate backhaul and telehouses for the EAC system. The second joint venture will build and operate a data center in Singapore, providing multinational customers in Singapore with a platform for complex web hosting solutions and other advanced data-centric services.  AGC expects to apply to the IDA for the necessary regulatory authorizations, including a Facilities-Based Operator License, in the near future.
III.
General Views of Global Crossing on the Draft Code

Global Crossing largely supports the IDA’s general statement of the goals identified in Section 1.1 of the Code.  The implementation of clear, consistent, and fairly applied rules will give potential entrants confidence in the regulatory environment of Singapore, encourage the development of new telecommunications infrastructure and services, and enhance Singapore’s position as an important telecommunications hub for Southeast Asia.  Global Crossing agrees that regulation in the telecommunications sector should be primarily focused on preventing anti-competitive behavior by operators with market power and on giving competitive providers the tools they need to compete effectively against incumbents.  The draft Code is an important step in that direction.
At the same time, Global Crossing’s experiences around the world have shown it that substantial regulatory oversight is required in newly liberalized telecommunications markets and likely will be required for some time in Singapore.  As the IDA has noted, incumbent providers have little economic incentive to cooperate in the implementation of competition.  In Global Crossing’s experience, incumbents will attempt to thwart competitors from obtaining the inputs that they need to compete effectively without active supervision from a adequately empowered regulator.  Therefore, Global Crossing urges the IDA to remain diligent in its supervision of the telecommunications sector, especially of Dominant Licensees, to ensure that they cannot use their dominant position to the detriment of competition.

A.
Platform Neutrality (Section 1.3.4)

As the IDA has properly noted, the phenomenon of convergence is breaking down the traditional divisions between telecommunications platforms.  It is important for regulators to take account of this development and to design regulatory regimes that permit and encourage innovation and allow market forces, rather than regulation, to determine economic “winners” and “losers.”

At the same time, the principle of technological neutrality must be applied carefully to avoid retarding the development of competition.  While regulation should not favor a particular technology, the diversity and differing characteristics of communications networks and services demand platform-specific measures to ensure competition in the various sub-markets that make up the broader “communications” sector.  For example, the physical limit on the availability of radioelectric spectrum requires regulation different from than that placed on wireline networks.  Similarly, the regulations applied to the so-called “natural oligopoly” for wireless networks and services must be different from those used to break down legally-created fixed network monopolies.
In addition, the overly broad application of the principle of platform neutrality can have an unintended adverse effect on the determination of which operators have market power.  For example, because of the high penetration of mobile wireless services in many Asian and European countries (including Singapore), strict application of platform neutrality could result in an incumbent wireline operator being found not to have market power, despite its near total control of fixed local access networks.  This would result in the removal of many of the obligations currently placed on dominant providers (such as mandated unbundling and cost-oriented charges), and hinder the ability of competitors to compete effectively.  Similarly, incumbent operators often argue that the growth of fixed wireless and cable providers, and the increasing functionality of mobile communications devices, diminishes their control over the local access network and, thus, their market power.  Currently, however, those technologies are supplements to, not replacements for, the incumbent-controlled fixed local access network.  Despite the rapid expansion of their capabilities, wireless and cable networks simply are not equivalent to local fixed facilities, and likely will not be fungible substitutes in the near future.  Denying competitors access to the wireline network therefore would thwart competition at the local access network level.
One of the IDA’s stated goals is to increase competition for both facilities-based and resale services.  Because of the risks described above, Global Crossing recommends that the concept of platform neutrality be carefully implemented to ensure that that goal is met and that competitive providers can obtain the inputs that they need to compete against incumbent providers. 

B. Elimination or Modification of Unnecessary Code Provisions (Section 1.3.5)


Global Crossing agrees that a primary goal of regulation in the telecommunications sector should be to prevent distortions, bottlenecks and anti-competitive behavior, and that regulation should be reduced to the minimum degree necessary to carry out that goal.  As particular markets or sub-markets become competitive, regulation should be reduced accordingly.  Therefore, Global Crossing supports the IDA’s intention to review the Code periodically and to eliminate or amend those provisions that are no longer necessary to promote competition, a practice that is followed in various countries.
  However, Global Crossing emphasizes that any such review or streamlining is premature until competition is well-established, and likely will not be appropriate for several years.  In addition, Global Crossing recommends that the IDA, as the FCC has done, establish a schedule for reviewing particular issues or provisions of the Code.  In addition, any revisions to the Code, whether undertaken pursuant to Section 1.3.5.1 or Section 1.3.5.2., should be made only following a public consultation process.  This approach will ensure that the IDA has the benefit of input from all potentially affected parties before changes are made and likely will minimize appeals from IDA actions.

C. The IDA’s Ability to Grant Exemptions from the Provisions of the Code (Section 1.6.6)

Global Crossing agrees that the IDA should be permitted to grant exemptions from the Code upon application from an interested party.  However, for the same reasons discussed in Section III.B. above, the IDA should grant exemptions only after the public has been given the opportunity to provide comments in support of or opposing the grant of the exemption.

D.
Asymmetric Regulation of Dominant Licensees

The draft Code appears, in large part, to implement the principle of asymmetric regulation, in other words, the concept that dominant and non-dominant providers should be subject to different regulation, both in terms of scope and degree.  Global Crossing strongly supports the use of asymmetric regulation.  

Therefore, it is a matter of some concern that the IDA has departed from that principle on some issues.  For example, Section 4.2 of the Code appears to impose the same interconnection obligations on all facilities-based licensees, which is counter to the trend in the United States, the European Union, and other countries.  Similarly, some of the IDA’s proposals in its public consultation document on interconnection and access appear to propose that competitive providers, rather than just dominant providers, be subject to price controls.  If adopted, these provisions would place unduly burdensome regulation on competitive providers.   Therefore, Global Crossing urges the IDA to revisit its departure from asymmetric regulations on those issues.

Global Crossing’s specific suggestions on those points are discussed in Sections IV.D. and V. below.  However, as a general matter, Global Crossing believes that dominant providers, because they can act without regard to market forces and have the economic incentive and ability to delay competition, should be subject to ex ante regulation and closer regulatory supervision than competitive providers.  For example, the IDA should ensure that competitive providers can obtain cost effective and non-discriminatory access to the essential incumbent infrastructure and services necessary to allow them to compete effectively.  Ex ante regulation of dominant providers should remain in place until the IDA affirmatively determines that it is no longer necessary to promote effective competition and for a minimum of several years.

Competitive entrants, on the other hand, which generally lack the ability to affect competition negatively, should not be subject in most cases to a priori price or economic regulation.  Rather, they should be subject to minimal regulation, with the authorities using general competition law on an ex post basis to remedy proven anti-competitive behavior.
  Moreover, general competition law can take on a greater role in the oversight of both dominant and competitive providers as the telecommunications sector becomes increasingly competitive.

Global Crossing believes that fully implementing the principle of asymmetric regulation will allow the IDA to focus on devising solutions for the numerous legal and other obstacles that hinder competitive providers and prevent the full development of competition.  At the same time, it will permit the IDA to move towards a regime that minimizes regulation and relies on general competition principles to prevent abuses of the market. 

III. Views of Global Crossing on Specific Sections of the Draft Code

A.
Classification of Licensees (Sections 2.3 – 2.5)
1.
Reclassification of Licensees (Section 2.4.2 and 2.4.3)

The IDA should be permitted to undertake proceedings for the reclassification of licensees, either upon its own initiative or upon petition from a licensee.  However, while Sections 2.4.2 and 2.4.3 of the draft Code provide that the IDA “may” solicit input from competitors and customers as part of reclassification proceedings, Global Crossing urges the IDA to make clear that it shall request comments from the public in all such proceedings.  The reclassification of a Dominant Licensee could have significant effects both on competitive providers and customers, and it would reduce the ability of the IDA to supervise the licensee’s rates and activities.  Therefore, Global Crossing requests that the IDA ensure that it receives all pertinent information related to the potential effects of reclassification by soliciting public comments prior to granting reclassification.

2. Relevant Market Share for Classification as Dominant (Section 2.5.1.3)

In Section 2.5.1.3 of the Code, the IDA states that it will presume that a licensee is dominant if it has a market share in excess of 50%.  Global Crossing submits that the market share threshold for the presumption of dominance should be reduced.  The European Union, for example, utilizes the concept of “Significant Market Power” (“SMP”), under which any telecommunications provider with a market share of greater than 25% is subject to heightened regulatory obligations (such as providing interconnection to all requesting parties on non-discriminatory terms and conditions and at cost-oriented prices).
  Global Crossing believes that the EU’s SMP approach better reflects the actual market power of incumbent providers that fall below the proposed 50% threshold, but that nevertheless are able to affect competition.  Global Crossing recognizes that the Code permits the IDA to consider other factors in determining dominance; however, Global Crossing believes that the more prudent approach is to set a lower initial market share threshold.  

As a newly liberalized market, Singapore will not achieve a sustainable competitive telecommunications market for some time.  It is also likely that significant competitive problems will exist at both the carrier and local access levels for the foreseeable future.  In short, Singapore will need to ensure for some time that dominant providers are satisfying the obligations imposed upon them.  There is a danger that the adoption of a 50% market share threshold will lead to the artificial division of the communications market into multiple sub-markets.  Dominant Licensees will find it in their interest to segregate markets as much as possible in order to disguise the fact that they control essential facilities and have market power.  The danger is that the IDA will lose sight of the “big picture” and will fail to look at the overall market power of Dominant Licensees or their control of essential facilities in evaluating non-dominance requests.  This could result in a premature determination of non-dominance that would reduce the ability of competitive providers to obtain needed facilities and services and, ultimately, harm competition.  Reducing the threshold for dominant treatment to 25% will reduce the ability of Dominant Licensees to segregate markets in this way.

Another reason to reduce the threshold for the presumption of dominance is that the IDA’s ability to reduce regulation of Dominant Licensees through reclassification gives it an important tool to demand pro-competitive reforms.  In the United States, Section 271 of the Communications Act serves a similar role.  Under that provision, a Regional Bell Operating Company (“RBOC”) may not provide long distance services in its home region unless the FCC affirmatively determines that it has opened its local markets to competition.  The FCC and state public utility commissions have used this tool to demand that the RBOCs implement pro-competitive policies and practices.

Dominant Licensees in Singapore (at least SingTel) have no similar service limitations.  The IDA can, however, offer the “carrot” of non-dominant treatment to encourage pro-competitive behavior.  Lowering the market share factor to 25% will encourage SingTel to implement real changes that will fully open the Singapore telecommunications market to competition, rather than adopting only cosmetic changes designed to meet the 50% threshold.  For these reasons, Global Crossing urges the IDA to reduce the market share for the presumption of dominance to 25%.

B.
Duties of Licensees to End-Users (Article 3)

Global Crossing requests that the IDA clarify or amplify Section 3 of the Code.  As discussed above, Global Crossing intends to construct, land, and operate the EAC submarine cable system and associated terrestrial facilities in Singapore and, together with its joint venture partner, to provide a variety of services including complex webhosting services.  Global Crossing also intends to sell or lease transmission capacity to other licensed carriers and service providers in Singapore. 

Global Crossing expects to obtain a Facilities-Based Operator (“FBO”) License in connection with its activities in Singapore.  As an FBO licensee, Global Crossing understands that it will be obligated under Section 3.1 of the Code to “provide service to end-users on just an reasonable terms and conditions.”  Insofar as it provides services directly to end-users, Global Crossing will comply with this requirement.  However, as noted above, many of Global Crossing’s customers will be other carriers and service providers.  Global Crossing requests that the IDA confirm that Global Crossing has no obligation to ensure that its carrier and service provider customers comply with the requirements of Section 3.
C. Special Duties of Dominant Licensees (Section 3.3)
Pursuant to Section 3.3.2, dominant licensees are obligated to charge end-user rates that are oriented towards cost.  The precise meaning of this term is unclear to Global Crossing.  If the term is intended to be synonymous with cost-based rates, Global Crossing agrees with Section 3.3.2.  If, however, the term cost-oriented is intended to allow Dominant Licensees to charge other than cost-based rates, Global Crossing would urge the IDA to revise that section to ensure that such providers are required to charge cost-based rates.

This issue is significant to both end-users and competitors. To the extent that competitive providers must reflect their costs of interconnection in end-user rates, higher interconnection charges will lead to more expensive services for Singapore businesses and consumers.  Cost-based rates, on the other hand, allow competitive providers to make rational build-lease decisions and obtain lower cost interconnection that will be reflected in end-user tariffs.  Allowing Dominant Licensees to charge other than cost-based rates will also disadvantage those competitors, like value-added network service providers, that purchase certain services from Dominant Licensees at end-user rates.  As discussed in greater detail in Section V. below, non-cost based rates will enable Dominant Licensees to engage in pricing practices that favor the Dominant Licensees’ services and customers and make it difficult for new entrants to compete effectively.
In addition, while Global Crossing supports the IDA’s prerogative to review and approve the rates charged by Dominant Licensees, it urges the IDA to eliminate the use of the “basket” approach to pricing set forth in Section 3.3.2.2.  Simply stated, the rates charged by providers in other countries are irrelevant to conditions in Singapore.  Those charges may be artificially inflated and may bear no relation to the providers’ costs.  Thus, use of this methodology likely will result in the IDA’s approving rates that bear little connection to a Dominant Licensee’s actual costs.  Instead, as described in Section V.B. below, the IDA should require Dominant Licensees to document and justify their rates by providing evidence of their costs.

If the basket pricing approach is maintained, Global Crossing urges the IDA to revise the manner in which it is applied.  First, the IDA should specify which jurisdictions it intends to use for its comparison.  Second, rather than simply comparing the rates of Dominant Licensees to those of providers in other countries, Singapore should presumptively require Dominant Licensees to apply the lowest rate charged in any one of the comparison countries.  Dominant Licensees should have the burden to justify any higher rate.
  This “best practices” approach will encourage Dominant Licensees to push costs down and minimize the potential harm of the “basket” approach to pricing.

D. Cooperation Among Facilities-Based Licensees (Articles 4 and 5)

Global Crossing recognizes the validity of the IDA’s goals of ensuring the development of an integrated “network of networks” in Singapore, and that a degree of cooperation between licensees is required for the success of that goal.  At the same time, reaching this goal does not require that all telecommunications providers in Singapore be subjected to the same obligations.  Rather, as discussed in Section III.D. above, Dominant Licensees should be subject to greater obligations than competitive providers.  For example, Dominant Licensees should be required to provide interconnection and access to all requesting licensees on equal terms and conditions.  Allowing Dominant Licensees to refuse to interconnect or to discriminate among competitors will allow them to use their substantial market power to distort and potentially eliminate competition to the detriment of the businesses and consumers of Singapore.  Competitive operators, because they cannot affect competition negatively, may be obligated to negotiate interconnection, but should not be required to provide interconnection or access services on other than negotiated terms.  Similarly, Dominant Licensees should have additional obligations as concerns interconnection negotiations and IDA review of interconnection agreements.



1.
Duty to Interconnect (Section 4.2)

For the reasons discussed above, Global Crossing requests that the IDA revise Section 4.2 of the Code.  As drafted, Section 4.2 appears to impose an affirmative obligation on all facilities-based licensees, both dominant and non-dominant, to provide interconnection and access services.  Although later provisions (specifically the last sentence of Section 4.2 and Sections 4.12 and 5.3) imply that the IDA will not involve itself in interconnection negotiations between competitive providers, Global Crossing requests that the IDA make clear in Section 4.2 that only Dominant Licensees are obligated to provide interconnection.

2.
Interconnection Negotiation Process

Global Crossing agrees that, whenever possible, interconnection and access services should be provided on negotiated terms.  At the same time, as the IDA has noted in Section 5.1, Dominant Licensees have little economic incentive to enter into voluntary agreements with competitive providers and generally have superior bargaining power.  Section 5 of the draft Code seeks to remedy this imbalance; however, Global Crossing urges the IDA to strengthen the Section’s provisions to ensure that competitive providers can obtain interconnection and access on reasonable and non-discriminatory terms and conditions.

a.
Reference Interconnection Offer (Section 5.2)

Global Crossing supports the requirement that Dominant Licensees be required to prepare and publish a Reference Interconnection Offer (“RIO”).  Section 5.2.2 of the draft Code provides that the IDA may seek public comments prior to approving a Dominant Licensee’s RIO.  Global Crossing suggests that this provision be revised to provide that the IDA shall seek public comment before approving the RIO.  Only in this way can the IDA be certain that the RIO properly addresses the concerns of competitive providers as regards interconnection and access issues. 



b.
Good Faith Negotiation (Section 5.3)

Section 5.3 obligates Dominant Licensees to negotiate interconnection and access with any requesting Licensee “in good faith.”  Global Crossing supports this requirement; however, in an effort to avoid disputes as to the meaning of “good faith,” Global Crossing urges the IDA to specify what activities will be deemed good faith and bad faith.  In addition, competitive providers negotiating interconnection with a Dominant Licensee should be permitted to seek the IDA’s intervention, prior to the end of the statutory negotiation period, if the Dominant Licensee fails to negotiate in good faith.  By implementing a code of good faith negotiations and giving licensees enforcement rights, the IDA will prevent Dominant Licensees from engaging in Asham@ negotiations for the purpose of delaying interconnection.  In addition, the IDA should be given the authority, pursuant to Section 10 of the Code, to sanction Dominant Licensees who breach their duty to negotiate in good faith.

c.
Confidentiality Agreements (Sections 4.7 and 5.3.1.3)

Global Crossing urges the IDA to eliminate Section 5.3.1.3 of the draft Code.  In the first place, Section 5.3.1.3 is redundant.  Article 4.7 already imposes a duty on all licensees to maintain the confidentiality of information obtained during interconnection negotiations and provisioning.  That provision is more than adequate to ensure that sensitive information is kept confidential.  Second, confidentiality agreements are used by incumbent providers around the world as a means to delay the start of interconnection negotiations.  Section 5.3.1.3, while it gives the parties 15 days to negotiate a confidentiality agreement, states that the IDA will become involved if negotiations fail after a “reasonable period.”  It is not clear whether that “reasonable period” is 15 days or longer.  In this way, Dominant Licensees will be able to delay negotiations until the IDA issues a decision.  Third, Section 5.3.1.3 will benefit only Dominant Licensees, who will gain access to sensitive business and market information from every competitive provider that seeks interconnection.  There is nothing to prevent Dominant Licensees from using this information to their competitive advantage.  Competitive providers, on the other hand, because they cannot share the information they have obtained during interconnection negotiations with Dominant Licensees, will be denied access to information that would better enable them to negotiate.  This will increase the already superior bargaining power of Dominant Licensees.

In the event the IDA retains Section 5.3.1.3, Global Crossing urges the IDA to require Dominant Licensees to submit to the IDA for approval, together with their RIOs, a standard confidentiality agreement.  If the parties cannot agree to other terms within the 15 day negotiation period, the Dominant Licensee should be required to execute the standard agreement on the sixteenth day at the request of the requesting licensee.   This approach will minimize the ability of Dominant Licensees to delay interconnection discussions and ensure that all competitors receive equal treatment.

d. IDA Intervention in Interconnection Negotiations
In general, Global Crossing supports the dispute resolution process established by Section 5.6 of the draft Code.  However, Global Crossing offers the following suggestions to improve the IDA’s dispute resolution process.

· The 90-day period proposed by Section 5.6.1 for interconnection negotiations should be reduced to 60 days.  In Global Crossing’s experience, 60 days is adequate to address the technical and economic issues raised by interconnection negotiations.  However, unless competitive providers are given a means to compel negotiations in a timely manner, incumbent operators will delay those negotiations as long as possible.  Shortening the proposed 90-day period to 60 days will give competitive providers a means to compel expeditious negotiations by Dominant Licensees.  Competitive providers should be permitted to agree to continue negotiations after the period set forth in Section 5.6.1 without waiving their right to seek the IDA’s intervention later.

· As discussed in Section IV.D.2.b. above, Licensees should be able to request the intervention of the IDA prior to the end of the negotiating period established by Section 5.6.1 where a Dominant Licensee has failed to negotiate in good faith.  Requiring Non-dominant Licensees to wait until the end of the period set forth in that section where a Dominant Licensee refuses to negotiate in good faith will only benefit Dominant Licensees and delay the start of effective competition.

· The time frame for resolution of disputes proposed by Section 5.7.2 also should be reduced.  As proposed, the IDA has 90 days to issue a decision.  Global Crossing recognizes that investigating and analyzing interconnection disputes will require the IDA to dedicate time and resources.  However, combined with the 90-day negotiating period of Section 5.6.1, competitors who cannot obtain a negotiated interconnection agreement with a Dominant Licensee will be required to wait at least 180 days to obtain interconnection.  Again, this delay will only benefit Dominant Licensees and will threaten competition.
3. Filing and Review of Interconnection Agreements (Sections 4.12 and 5.5.2)

Global Crossing agrees that interconnection agreements involving Dominant Licensees should be filed and reviewed by the IDA, primarily to ensure that Dominant Providers are not providing preferential treatment to their affiliates.  Where both parties to the agreement are non-dominant, however, filing and IDA review of interconnection agreements is not necessary and will merely add to the IDA’s regulatory burden.  Global Crossing understands that the IDA wishes to ensure that interconnection agreements comply with the requirements of Section 4 of the Code.  As a practical matter, however, it is unlikely that parties to an interconnection agreement would not address those issues, which are of equal concern to providers as to the IDA.  Moreover, Global Crossing believes that the IDA’s needs can be satisfactorily addressed through the imposition of the affirmative obligations set out in the Code and, if necessary, the use of post hoc enforcement proceedings by the IDA.  In addition, the IDA could require the parties to notify the IDA that they have executed an interconnection agreement and to certify that the agreement complies with Section 4 of the Code.  This approach is consistent with the IDA’s goals to minimize governmental regulation and maximize industry self-regulation.

Global Crossing also suggests that the approval process provided for in Section 5.5.2 (and Section 4.12 if that provision is retained in its current form) be modified.  In Global Crossing’s experience, incumbent providers will not begin to provision interconnection and access services until any statutory waiting period expires.  The approval period thus gives Dominant Licensees another opportunity to delay interconnection.

To resolve this situation, Global Crossing recommends that interconnection agreements be deemed effective upon filing so that providers can begin interconnection activities.  The IDA still can review the agreements to ensure compliance with Section 4 of the Code and modify or reject agreements that do not conform to those requirements.  Since it is unlikely that interconnection activities will have been completed during that time frame, there is no danger of interruption of service to the public.  Moreover, it likely will encourage negotiating parties to ensure that their agreements comply with the requirements of the Code, since failure to do so could impose additional provisioning costs and delays.

4.
Publication of Interconnection Agreements Involving Dominant Licensees and Opt-in Rights (Sections 5.10 and 5.11)

Global Crossing strongly supports draft Section 5.10, which provides that all interconnection agreements involving Dominant Licensees will be published by the IDA.  This provision will help level the playing field for competitive providers in interconnection negotiations, by giving them access to market standards and other information that they need to negotiate effectively with Dominant Licensees.  Likewise, Section 5.11, which will allow competitive providers to opt-in to existing interconnection with Dominant Licensees, will streamline the interconnection process for many competitive providers.  The opt-in approach has been successfully used in the United States.  Global Crossing does suggest that the IDA make clear that Section 5.11 applies to both negotiated agreements and those that were mediated by the IDA.

5.
Enforcement of Interconnection Agreements (Section 4.13)

Global Crossing urges the IDA to take a more active role in the enforcement of interconnection agreements.  Global Crossing agrees that the IDA should not involve itself in the “day-to-day implementation” of interconnection agreements.  However, competitive providers should be permitted to seek the IDA’s intervention where a Dominant Provider has failed to meet its obligations under an interconnection agreement, whether freely negotiated or following the IDA dispute resolution process.  

Currently, draft Section 4.13.2 allows providers to seek IDA “mediation” involving interconnection agreements.  However, Section 4.13.3 states that interconnection agreements are private contracts and that the primary mechanism for enforcing agreements will be the Singapore courts.

The failure of incumbents to comply with provisioning obligations under negotiated interconnection agreements is a major complaint of competitive providers.  Global Crossing respectfully submits that reliance on the court system to resolve these disputes is likely to delay significantly the implementation of interconnection agreements to the detriment of competition.  Court proceedings are extremely slow and expensive.  Since delay works to the advantage of the incumbent, Dominant Licensees will have an incentive to breach their agreements and require competitive providers to seek recourse from the courts.  Even if the Dominant Licensee is ultimately unsuccessful, it will have gained a competitive advantage over new entrants.  This problem is likely to be exacerbated by the fact that courts generally are not familiar with the complicated public policy, technical, and economic issues that arise from interconnection.  Litigation also will force competitive providers to expend scarce resources on litigation rather than the development of their networks and services.  Finally, forcing competitive providers to rely on slow and expensive court proceedings to enforce interconnection obligations likely will force some competitive providers out of business entirely.  The resulting harm to competition will not be remediable through court proceedings by individual parties.

In short, requiring providers to rely on the court system to resolve interconnection disputes is likely to delay individual competitive providers from obtaining interconnection on the agreed terms and, more important, likely will slow the development of competition.  Therefore, Global Crossing urges the IDA, as an agency specialized in telecommunications matters, to handle interconnection disputes under the dispute resolution mechanism provided for in Section 5.6 of the Code.  In addition, Global Crossing urges the IDA to require Dominant Licensees to file periodic reports providing detailed information about their compliance with their interconnection obligations, including number of requests received, how long the negotiations took, and detailed information regarding provisioning.  This will enable the IDA to determine whether Dominant Licensees are affording the same treatment to competitive providers as they are to their affiliates.



6.
Enforcement Powers (Section 10)

Global Crossing requests that the IDA make clear that the powers conferred by Section 10, including the sanctions provided for by Section 10.3.2, are applicable to the failure of a licensee to comply with its obligations under Sections 4 and 5.  Sanctions should be made sufficiently punitive that they will deter operators from acting improperly.

7. Minimum Terms for Interconnection Agreements with Dominant Licensees – Unbundling and Collocation (Sections 5.8.3 and 5.8.5)

While the Code requires Dominant Licensees to provide unbundled network elements and collocation services, Global Crossing recommends that these provisions be expanded and clarified.  Unbundling and collocation are crucial to the development of competition at the local access level.  However, Global Crossing’s experience has demonstrated to it that unbundling and collocation will not occur without regulatory intervention and that detailed regulations are required to address these issues.  Global Crossing believes that these issues would best be addressed through a separate public consultation.

The local loop represents a unique resource that must be tapped to bring advanced telecommunications services to Singaporean businesses and consumers. SingTel’s existing local access network, which was constructed over a period of decades and with the benefits of governmental subsidies and a monopoly regime, simply cannot be effectively replicated in the short term.  Alternative access networks, such as wireless local loop and cable telephony, may hold long-term potential, but they are not yet equivalent to SingTel’s network in terms of ubiquity or quality.  Therefore, Global Crossing strongly supports the IDA’s proposal to require unbundling.  However, the IDA should hold additional proceedings regarding the pricing of unbundled network elements (which should be based on long-run incremental cost).

 The IDA also should delete the language in Section 5.8.3.2.2 providing that line sharing must be permitted “[t]o the extent technically feasible.”  The U.S. experience has shown that line sharing can be implemented without interference or other technical problems.  Nevertheless, incumbent operators in the United States and Europe continue to claim that allowing competitive providers access to the high frequency portion of the local loop threatens the integrity of the incumbent’s network and the quality of incumbent voice services.  At the same time, these providers’ affiliates provide xDSL and similar services over the same lines that incumbents use to provide voice services.  Therefore, the IDA should also require that, to the extent Dominant Licensees or their affiliates provide xDSL or other services utilizing the high frequency spectrum of the loop, they must also allow competitive providers to provide those services. 

Collocation is closely related to local loop unbundling and is as critical to the implementation of competition, especially at the local access level.  Global Crossing agrees that Dominant Licensees should be required to provide collocation.  In Global Crossing’s experience, however, incumbent operators routinely refuse to provide collocation at all or impose improper and unnecessary restrictions that escalate the costs of collocating.  For example, incumbents frequently place limitations on the placement of competitors’ equipment, require competitors to pay for unneeded collocation space, or fail to remove their own outdated equipment in an attempt to show that physical collocation is not possible.  These tactics prevent competitors from obtaining cost-effective access to local loop facilities and, ultimately, deter competition.  

Therefore, in addition to affirmatively obligating Dominant Licensees to provide collocation, Global Crossing urges the IDA to implement detailed regulations on collocation following public consultation to ensure that competitive providers will be able to exercise the collocation rights granted to them under Singapore law and the Code.  Global Crossing would be pleased to discuss these issues in greater detail with the IDA.

E.
Consolidations by Licensees (Section 9)
Global Crossing urges the IDA to clarify and streamline the procedures for the review and approval of assignments and transfers of control.  As the IDA has recognized, mergers, joint ventures, and other business combinations are common in a competitive market.  Most such combinations are pro-competitive and merit only minimal scrutiny.  Therefore, Global Crossing urges the IDA to reduce both the information required from providers in connection with proposed consolidations and the schedule for reviewing those transactions.  Specifically, Global Crossing urges the IDA to take the following actions.

· Clarify the information that must be provided in support of proposed transactions.  Section 9.3 states in general terms the information that Licensees must provide in support of a proposed combination; however, Global Crossing urges the IDA to provide additional detail.  Doing so will avoid confusion by applicants and reduce the burden on the IDA to request supplemental information, thus speeding the approval process. 

· Shorten the approval period.  Section 9.3 states that the IDA will attempt to issue a decision on a request for approval of an assignment or transfer of control within 90 days.  In Global Crossing view, 90 days is unnecessarily long for the majority of transactions and will unnecessarily delay the consummation of pro-competitive deals.  Global Crossing urges the IDA either to (i) reduce the time frame to 30 days (with a provision that the period can be extended by the IDA upon request) or (ii) establish different categories of transactions with different review procedures and schedules depending on the complexity of the transaction.  For example, the IDA could provide for separate tracks for transactions involving a Dominant Licensee  and those involving only competitive providers or differentiate on the basis of market share or revenues.

· The IDA should not require advance approval for pro forma assignments and transfers.  The IDA should require only ex post notification of an assignment or transfer of control where the transferor and transferee are already under common control, for example, in the case of an internal reorganization.
  Such transfers do not affect the ability of a licensee to provide its services or affect competition, and they thus rarely merit a substantive review by the IDA.  Nevertheless, by requiring notification, the IDA will have the opportunity to review those few transactions that could negatively impact competition and will allow the IDA to retain accurate records on licensees.  This approach will permit the IDA to focus its activities and resources on those proposed combinations that may impact competition. 
IV. Interconnection and Access

Global Crossing believes that the IDA’s consultation paper on interconnection access issues is an important first step in developing an interconnection regime that encourages the development of competition in Singapore. The importance of a well-designed interconnection regime to the development of competition in the telecommunications sector cannot be overstated.  Obtaining interconnection on reasonable and non-discriminatory terms and conditions, and at cost-based rates, is critical for new entrants to be able to compete effectively.  Without interconnection, new entrants cannot reach end-users not directly connected to their networks -- encouraging end-users to continue to utilize the network and services of incumbent providers.  Therefore, Global Crossing urges the IDA to implement an interconnection regime that promotes effective competition by new entrants.

At the same time, Global Crossing urges the IDA to reconsider several of its assumptions as set forth in the consultation paper.  Specifically, Global Crossing recommends that the IDA re-examine its initial positions on the following issues.

· the use of interconnection pricing as a means to encourage infrastructure development;

· the use of cost methodologies other than forward-looking costs (FLEC); and

· the favoring of infrastructure development over services competition.

Global Crossing believes that additional analysis of these issues will allow the IDA to design a better interconnection regime that properly rewards both Dominant Licensees and competitive providers, and that best promotes the development of competition in Singapore.

In terms of process, Global Crossing urges the IDA to use the comments received in this proceeding as a starting point for further public consultation.  The consultation paper is extremely broad and comprehensive, but it is also rather theoretical and offers few concrete proposals.  Global Crossing is confident that the comments submitted in this proceeding will be helpful in assisting the IDA in developing more detailed interconnection rules.  Global Crossing recommends that the IDA then hold another public consultation on its proposed interconnection rules.

A. The IDA Should Not Manipulate Interconnection Prices to Promote Infrastructure Development

In the consultation paper, the IDA indicates that it may utilize a variety of interconnection pricing incentives and penalties, including ceilings and floors for interconnection charges, risk premiums, and asymmetric interconnection charges based on different network technologies, in order to encourage the development of alternative telecommunications infrastructure.  While Global Crossing recognizes the importance of network development to Singapore, this approach ignores underlying economic fundamentals and will lead to inefficient market entry, economic distortions, and, ultimately, less competition.  Rather than distort interconnection pricing in these ways, Global Crossing believes that the IDA can better meet its goals by strict application of the FLEC cost methodology on Dominant Licensees.   


As discussed above, Global Crossing believes that the IDA should impose different regulatory requirements on Dominant Licensees and competitive providers.  With respect to interconnection pricing, IDA should concern itself with imposing cost regulation on Dominant Licensees, who will continue to have a near monopolistic control over the “last mile” legacy networks for the foreseeable future.  Those networks are still the most important scarce resource for broadband providers and simply cannot be replicated in the short term.  In constructing their networks, incumbent providers enjoyed the benefits of government support and a monopoly environment that are not available to competitive providers.  Expecting competitive providers to replicate the incumbent’s network is simply not reasonable.  Moreover, requiring duplication of infrastructure is not economically efficient.  Instead, the IDA should require Dominant Licensees to grant competitors access to those networks.  The resulting refurbishment of those networks will result in the more efficient delivery of leading edge technologies and services.  The IDA should implement interconnection regulations that guarantee competitive providers cost-effective and non-discriminatory access to these resources.

The IDA should not, however, concern itself with regulating the interconnection rates of competitive providers.   Rather, because competitive providers cannot adversely affect competition, their interconnection charges should be based solely on negotiations between the parties and should not be subject to artificial floors or ceilings.  The IDA has repeatedly stated that it wishes to allow market forces to drive the development of the telecommunications sector and to minimize regulation of competitive markets.  Arbitrarily setting interconnection rates (or establishing floors and ceilings) will cause providers to make decisions based on those regulations, not based on the most economically efficient result.  That will result in uneconomic investment choices and distorted infrastructure development.

Global Crossing also believes that the IDA should not impose asymmetrical interconnection rates based on the expected cost structures of different network technologies.  Asymmetrical compensation schemes would have the unintended effect of penalizing competitive providers for using advanced technology.  In most cases, because they use more efficient network technology and topology, the costs for competitive providers to terminate traffic is lower than for incumbent operators.  Under an asymmetrical reciprocal compensation arrangement, the incumbent operator, rather than the new entrant, will obtain the benefits of these lower costs.  In fact, more efficient competitive providers will be disadvantaged whether they originate or terminate calls.  They will be forced to absorb the costs of the incumbent operator’s less efficient network by paying higher termination rates.  In addition, they will be required to pass on to the incumbent the cost savings from their own more efficient networks by charging lower termination rates. As a result, despite having the less efficient network, the inefficient incumbent operator will enjoy a significant competitive advantage over more efficient competitive providers.  In addition, this rate scheme gives incumbents no incentive to increase the efficiency of their own operations since they can benefit from their competitors’ operations.

It is unlikely that competitive providers will employ “untried and inefficient technologies” that present additional risk to incumbent operators.  Market pressures will force new entrants to use the most efficient technologies available and to ensure that they comport with the quality standards demanded by customers.  In fact, in Global Crossing’s experience, incumbents, not competitive providers, are resistant to use new, and more efficient technologies, both for the reasons discussed in the prior paragraph and for fear of cannibalizing their existing service offerings.  Finally, as a practical matter, it will be extremely burdensome for the IDA to establish the proper rates and to continually revise them as particular technologies become more or less cost-effective and new technologies continue to be developed.  This approach thus will require a level of regulatory involvement that is contrary to the IDA’s expressed goals.  For these reasons, rate symmetry is absolutely necessary to preserve the competitive opportunities competitive entrants bring to the market, to prevent incumbents from shifting their costs to their competitors, and to encourage the development of more efficient and advanced technologies.


Finally, the payment of risk premiums for development of broadband networks is unjustified.  Requiring competitive providers of broadband services to pay above-cost rates to Dominant Licensees will deter competitors from entering the Singapore market.  This will result in reduced development of the very broadband technologies that otherwise would help modernize and refurbish the existing networks of Dominant Licensees.  Moreover, in a competitive marketplace, incumbent operators and new entrants developing broadband networks should recover their overhead and joint and common costs in their retail end user rates, as they do currently.  Permitting Dominant Licensees to mark up the prices they charge for essential inputs will allow incumbent operators to inappropriately assign overhead and joint and common costs to those inputs, thus allowing Dominant Licensees to use price squeezes against competitive providers. Finally, as with asymmetric charges, determining which networks and services are currently deemed “high risk” will require substantial ongoing involvement by the IDA in order to ensure that only those networks and services obtain the higher rate of return.  This level of regulatory involvement in the activities of competitive providers is contrary to the goals of the IDA.


B.
Interconnection Pricing Should be Based on FLEC


For the reasons set forth above, Global Crossing urges the IDA to utilize FLEC and long run-incremental cost methodologies as the basis for interconnection pricing.  Only interconnection rates based upon long-run incremental cost allow competitors to price their services independently of incumbent operators and compete effectively.  Cost-based rates most closely mimic a competitive market and provide the right incentives for both incumbent and competitive providers.  Non-cost based rates, in contrast, allow incumbents to use retail price squeeze schemes related to their interconnection offerings to drive competitors out of business or to raise insuperable barriers to entry.


These arguments apply equally in the broadband context.  Global Crossing recognizes that determining appropriate charges based on FLEC may be more difficult where technologies are developing rapidly.  However, the use of current/replacement cost will in many cases be the same as historic costs and gives rise to the same problems as any system not grounded on cost-based rates.  Therefore, Global Crossing urges the IDA to utilize FLEC for broadband network interconnection as well as for traditional telephony interconnection.

In examining incumbent costs, Global Crossing urges the IDA to subject the cost models and inputs provided by Dominant Licensees to rigorous examination.  That examination should consider the following issues, among others:  (i) whether the Dominant Licensees’ costs are attributable to current, inefficient network deployment (ii) what cost savings the Dominant Licensees would realize had they deployed the least-cost, most-efficient technology possible or, at a minimum, the most efficient that they currently employ at any point in their network; (iii) whether the Dominant Licensees’ cost claims are for costs causally-related to the interconnection services being provided; and (iv) whether common costs are  allocated only to the elements or services to which the costs are related.  Global Crossing recognizes that undertaking this examination will not be an easy task.  However, it is the only way in which the IDA can ensure that competitive providers are able to compete on equal footing with Dominant Licensees.

C.
The IDA Should Encourage Services Competition 

In the consultation paper, the IDA clearly favors the development of alternative infrastructure and facilities-based services over services competition.  Global Crossing recognizes the importance of infrastructure development for Singapore.  However, Global Crossing believes that the IDA has failed to recognize the importance of services competition as a precursor to and engine for facilities-based competition.  Therefore, Global Crossing urges the IDA not to adopt a system relying on differential charges for facilities-based carriers and service providers.

In its consultation paper, the IDA repeats the common misimpression – one advanced by incumbent providers – that encouraging services competition makes development of alternative network infrastructure less likely.  In fact, the opposite is true, and Global Crossing, as a facilities-based provider, urges the IDA to maximize the ability of service providers to compete effectively.  

The IDA states that if service providers have access to unbundled network elements at the same prices as carriers, then they are “likely to offer services predominantly on the basis of the existing network infrastructure.”  In the short term, this statement contains an element of truth, since many competitive entrants are resource-constrained and unable to finance substantial facilities construction at the start of their operations.  In the long term, however, many competitive providers that start out as resellers will become facilities-based in order to gain control over their service quality and earn the larger margins and that can be obtained only from facilities-based services.  

By encouraging competition in the resale market, Singapore likely will have a larger number of more financially sound facilities-based providers in the long term.  Many new entrants simply do not have the internal resources or access to capital to finance a network build-out.  By purchasing unbundled network elements, however, these providers gain access to a large body of potential customers.  This customer base increases the likelihood that funds expended to finance a network build-out can be recovered and thus makes such build-outs more economically viable.  For example, through use of unbundled network elements, competitive providers can bid for business contracts that involve connecting satellite offices or telecommuters in their homes even before completion of planned construction.  In addition, the ability to offer a wider range of services allows competitive carriers to be less dependent on incumbent facilities and services.  For instance, new entrants will have incentives to undertake their own billing and collection.

In addition, the margins derived from resale also are small and becoming smaller.  To increase their margins, competitive providers that start out as resellers will build and provide network functions, first for their own use and then to offer excess capacity to other competitors.  This pattern was followed in the United States, where many, if not most, competitive providers begin as resellers but soon move to a facilities-based model.  Thus, service competition should not be viewed by the IDA as an alternative to network construction, but as a catalyst and complement to such construction.

Finally, the IDA’s example of Germany as a country where the “failure to differentiate” in interconnection prices between carriers and service providers has decreased infrastructure investment is not entirely correct.  Global Crossing’s affiliate, GC Pan European Crossing Deutschland GmbH, is a facilities-based licensee in Germany.  Global Crossing agrees that Germany has had a lack of competitive infrastructure development.  However, that situation is a result not of a failure to charge differential interconnection rates (Deutsche Telecom does in fact charge differing interconnection rates to different service providers), but from numerous other factors.  For example, the German regulator imposes extremely high licensing fees (up to US$ 6.7 million) for facilities-based providers, which act as a barrier to entry for many competitors.  Germany also imposes point of interconnection and minimum traffic requirements on facilities-based providers that are extremely difficult for many new entrants to satisfy.  Finally, while local loop unbundling is mandated under German law, it is virtually impossible to obtain access to the local loop because of prohibitively high pricing, delayed provisioning, and burdensome and unnecessary build-out requirements.  Thus, service providers are effectively prevented from establishing a customer base before building their networks.  As discussed in the prior paragraph, this makes it more difficult for competitive providers to become facilities-based carriers.  These problems, not a lack of differential rates, have led to Germany’s lack of competitive infrastructure.  Global Crossing therefore urges the IDA not to rely on the German model in support of its goal to encourage infrastructure development.

In sum, while Global Crossing recognizes that there may be valid reasons for Singapore to encourage infrastructure development, it should not be done at the expense of encouraging vigorous services competition, and the IDA should not impose differential interconnection charges on facilities-based carriers and service providers.

V. Conclusion
Despite the issues raised above, Global Crossing generally supports the approach adopted by the IDA in the draft Code and the public consultation, and it applauds the efforts of the IDA to enact a regulatory regime that will allow competitive providers to compete effectively in the newly liberalized Singapore telecommunications market.  The IDA has demonstrated a commitment to ensuring a regulatory regime that is among the most advanced in Asia and that promotes the development of competition in the telecommunications sector.  Global Crossing believes that the measures it suggests in these comments will advance that goal.

Global Crossing would be pleased to discuss its proposals herein in greater detail or to make a presentation of its activities and ideas on competition to the IDA.  Please do not hesitate to contact us in that regard. 


334142v.3








� 	Please see � HYPERLINK http://www.globalcrossing.com/network.asp ��http://www.globalcrossing.com/network.asp� for a description and interactive map of Global Crossing’s announced fiber optic systems.


� 	On May 23, 2000, AGC filed a Registration Statement (Form S-1) with the United States Securities and Exchange Commission for an Initial Public Offering of US$ 100 million in common stock.


� 	In the Unites States, for example, the Federal Communications Commission (“FCC”) undertakes biannual reviews of the provisions of the Telecommunications Act of 1996 with the goal of eliminating unnecessary regulation.  One result has been the streamlining of licensing, tariffing, and reporting requirements in the United States.  Similarly, the European Union is currently undertaking a comprehensive review of the telecommunications legislation, with the goal of eliminating those provisions that are no longer necessary to ensure effective competition.


�	Dominant providers also should be subject to general competition law as a complement to ex ante regulation.


� 	Global Crossing notes that, as part of its 1999 Communications Review, the European Commission proposed to implement a two-track market power analysis that would place different obligations on dominant operators (those with a market share greater than 50%) and operators with SMP (those with a market share of greater than 25% but less than 50%).  This approach was roundly criticized by competitive providers for being needlessly complex and prematurely reducing the regulatory obligations of incumbent providers.


�	This is the approach used in the European Union.  Specifically, the European Commission publishes quarterly reports on interconnection prices in each of the member states.  Member states are urged to require their incumbent operators to use the lowest rate charged in any member state unless the incumbent can show that higher rates are warranted.


�	For the same reasons, the provisions of Section 4.11, which require all licensees to provide non-discriminatory access to poles, towers, ducts, and public rights of way that they control at cost-based prices, should apply only to Dominant Licensees.


� 	At a minimum, competitive providers should be placed in the Dominant Licensee’s provisioning queue immediately upon the execution of an interconnection agreement, so that provisioning can occur promptly following regulatory approval.


�	In the United States, the Federal Communications Commission has dramatically simplified the procedures for such “pro forma” transfers of control between related entities.


�	Forward-looking cost models for interconnection pricing are used or are being implemented in the world’s major telecommunications markets, including the European Union and the United States.  
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