SingTel Submission in Response to the

Proposed Code of Practice for Competition in the Telecommunication Services
1. The Commenting Party and its Interest

SingTel welcomes the opportunity to comment on the Info-Communications Development Authority (IDA) proposed Code of Practice for Competition in the Telecommunication Services (Code). 

SingTel is licensed to provide telecommunications and postal services in Singapore.  It was corporatised on 1 April 1992 and listed on the stock exchange in November 1993.  SingTel is committed to the provision of state-of-the-art telecommunications technologies in Singapore. 

As a leading provider of telecommunications services and a leading proponent of innovation and competition, SingTel has a strong interest in effective pro-competitive regulation of  Singapore’s telecommunications industry. 

This submission in response to the proposed Code is to be read in conjunction with SingTel’s submission on IDA’s “Interconnection in a fully liberalised and convergent environment” Consultation Document (Interconnection Consultation Document).  
2. general comments and key provisions of concern

SingTel is generally of the view that the proposed Code will assist management of the transition to a fully competitive telecommunications marketplace in Singapore. SingTel endorses the IDA’s approach of combining “best practices” from benchmark jurisdictions, building on the experiences of those jurisdictions and reflecting the particular needs of Singapore.

SingTel believes that the Code uses a number of terms which are not adequately (or properly) defined in the Code.  In particular, SingTel is concerned by the manner in which the Code addresses the following issues:

· dominance;

· discrimination; and

· facilities sharing and essential facilities.

SingTel would like to respond to each of these key issues in turn.

2.1 Dominance

SingTel does not believe that the current version of the Code properly addresses issues relating to the dominance of a Licensee.  SingTel has three key concerns in this area:

(a) that the Code assesses dominance on a service specific basis rather than on a market basis;

(b) that the Code does not state that a Licensee’s obligation when it is dominant in a market should only extend to the services that it offers in the market(s) where it is dominant; and

(c) that the Code relies too heavily on market share in determining dominance; and

(d) SingTel has been declared dominant in respect of services (not markets) in which it has no market power.

2.1.2 Markets Rather Than Services
SingTel is gravely concerned that the classification of Licensees “on a service-specific basis” is misguided. SingTel submits that it is markets that may be dominated, not services. SingTel submits that it is likely to be very rarely the case that a service is a “market” in itself, i.e. that there is a market for a single service only. SingTel notes that treating a service as itself a ‘market’ would exaggerate the power of the Licensee in that ‘market’, resulting in erroneous conclusions of ‘dominance’, over-regulation and a chilling of competition.

SingTel notes that service-by-service classification of Licensees is unduly complex and will be wasteful of agency resources. Licensees will have to be constantly classified and re-classified as Dominant or Non-Dominant as their service offerings alter and the conditions under which they are offered change. 

For example, if a licensee is the sole provider of a widely-used high-speed data service that it calls “ZipTel”, it would seem likely to be “dominant” in that service because no-one else provides it. But if its rivals develop services having similar performance characteristics (“WhizzTel” and “Zing”), then the licensee should not be regarded as “dominant” any longer. The IDA would have to determine, however, whether the competing products were in fact the same “service” or not. That question is likely to be time-consuming to resolve where the differences in functionality are subtle but different techniques and protocols are used by each. If they are different services, then all of the licensees might be “dominant” in relation to its own service, despite the fact that they are competing vigorously, in which case each would be over-regulated by a finding of dominance. If they are treated as being the same service, the correct conclusion follows (that none of the licences is “dominant” in its provision) but this is likely to contradicted by differences between the products.  Whereas, if dominance were assessed on the basis of markets, it would only be necessary to examine whether customers treated the products as substitutes or not, regardless of the composition and performance characteristics of each service. 

A market may be dominated because the borders of the market are defined by the limits to (or, at least, discontinuities in) substitution possibilities.  It is not meaningful to suggest that a service is “dominated”, because customers might readily substitute a different service in place of the first service, so that the provider of the first service has no market power.  In that case, it would be misleading to characterise the provider of the first service as “dominant” and would result in the imposition on the licensee of unnecessary regulatory burdens.

Finally, SingTel notes that the proposed approach is inconsistent with the requirement of section 2.1 to distinguish Dominant and Non-Dominant Licensees “by applying economic analysis to factual data regarding market conditions”.  

In SingTel’s response to s 2.2.3, a suggested rewording of that section is provided which addresses SingTel’s concerns.

2.1.3 Licensee’s Obligations as Dominant Should be Restricted

SingTel is concerned that the Code refers to the obligations of “Dominant Licensees” (see, for example, s 5 of the Code) without properly defining which services offered by the Dominant Licensee should be subjected to these obligations.  SingTel submits that a Licensee should not be required to comply with the obligations of a Dominant Licensee for all of the services which it offers merely because it offers a service in a market in which it is dominant.  

For example, a Licensee may well be dominant in the market for mobile telephone calls yet have very little fixed telephone infrastructure.  It would not be in the interest of promoting either competition or efficient investment if that Licensee was obliged to comply with the Dominant Licensee obligations in relation to fixed services which it offered simply because it was dominant in the market for mobile telephone calls.  

Throughout this response, SingTel has submitted that changes should be made to various sections to reflect this point.  However, suggestions/or changes have not been made to every section which should be amended.  Generally SingTel submits that wherever this Code places obligations on Dominant Licensees, those obligations should be stated to apply to services offered by that Licensee in markets in which that Licensee has been declared dominant.

Therefore, SingTel submits that each of the sections imposing obligations on Dominant Licensees should be amended so that they clearly state that the obligations only extend to those services which a Dominant Licensee offers in a market in which it is dominant.  

2.1.4 Market Share and Dominance

SingTel is concerned by the emphasis which IDA will place on market share in determining whether or not a Licensee is dominant.  Section 2.5.1.3 of the Code states that, if IDA calculates a market share for a Licensee in excess of 50%, then IDA will generally presume that a Licensee is dominant in that market.  

SingTel is concerned that placing this amount of reliance on market share figures will not provide IDA with a true picture of the amount of market power which a firm possesses.  Market share figures depend entirely upon the chosen boundaries of the relevant market.  Yet drawing market boundaries is not an exact science, and the use of market boundaries to presume dominance places far too much reliance on accurate market boundaries.  

Further, a structural analysis based on market shares will assume that the only effective competitors are those firms that fall within the market boundaries, whereas those that have been excluded are assumed to have no impact on the Licensees in the market.  This approach of classifying Licensees as either in or out of a market fails to recognise that there may be a range of services which compete with varying degrees of intensity with the services offered in the relevant market.  

A Licensee’s market share will not provide IDA with a proper guide of how that Licensee may be constrained in its behaviour by the competitive actions of other Licensees in that market and the potential entry of new Licensees.  SingTel believes that IDA should focus on the competitive behaviour in the relevant market rather than relying on structural data such as market share, which can produce wildly varying results from differing opinions on where market boundaries should lie.  

In conclusion, SingTel submits that s 2.5.1.3 of the Code should be amended so that it continues to state that IDA will take market share into account when assessing dominance but any reference to a presumption of market share (whether at 50% or otherwise) is removed.  
2.1.5 SingTel Dominance
SingTel is also extremely concerned with the findings of dominance contained in section 2.3 of the paper.  There is no supporting evidence for those findings and, accordingly, it is difficult to respond.  If the findings have been based on the current framework then we believe, given the above concerns that such findings should be re-examined.

Despite the lack of information, we would make the following comments:

· SingTel disagrees with the finding of dominance with respect to domestic exchange line.  In CBD areas, StarHub has rolled out fixed network and other FBO licensees have announced plans to do so.  Accordingly, the barriers to entry are relatively low in this geographic area and are sufficient to address any market power issues.  Furthermore, in residential areas, the existence of the SCV network and the ability for telephony to be provided over that network constrains any market power;

· SingTel disagrees with the finding of dominance with respect to xDSL.  At the wholesale level, SingTel make available an ADSL B-Access product which IASPs are able to use to provide xDSL services in downstream retail markets.  In residential areas, SCV’s cable modems would also act as a product substitute.  There is also the  entry of the new FBOs who are deploying new infrastructure.  Therefore, competition is either existing or immediately becoming apparent in relation to advanced services which constrains any market power and which means that no finding of dominance should be made;

· SingTel also disagrees with the finding of dominance with respect to domestic leased circuits.  These leased circuits are principally used by business customers and wholesale service providers.  This is the market segment which is being most vigorously targeted by StarHub and incoming FBOs.  No finding of dominance in this area is justified on this basis;

· finally, SingTel disagrees with the finding of dominance with respect to international; leased circuits.  StarHub already competes for ILCs.  It is also extremely likely that the new FBOs will provide international leased capacity.  Again, this market segment is targeted at business customers.  On this basis, SingTel also believes that any finding of dominance is unjustified.

2.2 Discrimination

The Code contains a number of prohibitions on a Licensee (especially a Dominant Licensee) engaging in discriminatory conduct.  For example:

(a) section 4.4 places an obligation on facilities-based Licensees to provide interconnection and/or access that is of at least equal quality to the quality that the Licensee provides comparable services to itself, its affiliates or other Licensees; and

(b) section 5.8.1 requires a Dominant Licensee to provide interconnection and/or access on non-discriminatory terms.  

While SingTel broadly agrees with a prohibition on discrimination, such a prohibition must not require that the Dominant Licensee must supply a service at an identical price to all who ask for it.  The unqualified manner in which the obligations not to discriminate are set out in the Code might lead to such a conclusion.  

Instead, SingTel argues that Licensees should be able to discriminate between interconnecting Licensees on justifiable, objective grounds.  Ovum has commented on the non-discrimination requirement, stating:

“In countries where a cost-based interconnect pricing standard is used this [non-discrimination] requirement is most easily interpreted as saying that an incumbent operator can supply interconnect services at different prices if the cost of supplying the services is different.”  (Interconnect: A Global Guide to Effective Telecommunications 1997 p 109)

Thus, rather than a requirement to price identically, the requirement should be amended so that it allows a Dominant Licensee to price its services to reflect objective differences between interconnecting Licensees.  Article 6 of the European interconnect framework requires the equivalent of a Dominant Licensee to “apply similar [interconnect pricing] conditions in similar circumstances to … provide similar services.”  

In Australia, the regulator has reviewed a range of objective factors which it has allowed to be taken into account by Dominant Licensees in setting a different price for interconnection for one Licensee as compared to another.  These factors include:

(c) the volume of the interconnect services purchased;

(d) the quality of the interconnect services purchased (please see response to s 4.4 in which SingTel argues that Licensees should be able to negotiate for services of varying quality);

(e) where the interconnect service is delivered – a Dominant Licensee might charge more for call termination across some points of interconnect then across others; and

(f) the credit worthiness of the purchaser.  

Without such “due” discrimination, less efficient interconnecting Licensees (eg those who interconnect at locations where interconnect is more expensive to provide) would receive the same price for interconnection as more efficient Licensees.  This would result in more efficient new entrants subsidising less efficient new entrants.  Further, new entrants would not have any incentive to choose more efficient methods of interconnection.  The Australian Competition and Consumer Commission, the Australian regulator has stated this principle of allowing due discrimination as a rule that access prices should not discriminate in a way which reduces efficient competition.
  

Therefore, SingTel submits that the Code should contain a definition of discrimination which clearly states that, in relation to interconnection services, the conduct which is prohibited is discrimination which cannot be justified on the basis of:

(g) the volume of the interconnect services purchased;

(h) the quality of the interconnect services purchased;

(i) where the interconnect service is delivered; 

(j) the credit worthiness of the purchaser; or

(k) any other objective difference between networks

so long as the difference:

(l) in the case of pricing of the interconnection service (being a regulated interconnect related service only), reflects the additional costs incurred, or the savings made, as a result of the objective differences in the networks or the interconnection service requested; or

(m) in the case of the quality of the interconnection service (being a regulated interconnect related service only), reflects the objective differences in the networks or the interconnection service requested.  

If the prohibition on discrimination is amended to reflect this efficient discrimination then this will also affect the ability of a Dominant Licensee to prepare set price RIOs as the price may vary according to the factors discussed above.  This issue is discussed in more detail below.  

2.3 Facilities Sharing and Essential Facilities

SingTel is concerned by the way in which the Code broadly mandates the sharing of facilities at cost-based pricing.  SingTel does not understand why the Code imposes such broad obligations (eg the requirement in s 4.11 to provide access to poles, towers, ducts and rights-of-way) to share infrastructure at cost-based pricing.  SingTel does not consider that such obligations are consistent with the goal set out in s 1.1(f) of the Code, to:

“encourage, promote and facilitate investment in and the establishment, development and expansion of the information and communications industry in Singapore.”

SingTel believes that the broad facilities sharing obligations currently contained in the Code will discourage investment in the information and communications industry in Singapore, both because new entrants will not have the incentive to build their own network infrastructure and also because current network infrastructure owners will be actively discouraged from further investment or maintenance due to the poor (mandated) returns that can be made from that type of infrastructure.  

Consistently with the existing facilities sharing regulation, SingTel submits that the Code should be amended so that it only mandates:

(a) the sharing of facilities between facilities-based Licensees, ie a facilities-based Licensee should not be obliged to share facilities with a services-based Licensee.  While s 4 of the Code is headed “Required Cooperation Among All Facilities-Based Licensees to Promote Competition”, the section requires facilities-based Licensees to share its facilities with all other Licensees; and

(b) the sharing of essential services facilities (ESF).  

Currently the Code mandates facilities sharing in many sections without analysing whether those facilities are ESF. 

SingTel believes that the Code should state that whether or not a facility is ESF will be objectively determined according to criteria set out in the Code.  SingTel believes that these criteria should state that a facility will only be an essential facility or ESF when:

(c) that facility is necessary to provide a service in order to compete in a market;

(d) no economic alternative exists to the use of that facility to provide the service; and

(e) that facility is uneconomic to duplicate.  

SingTel submits that the onus of showing that any particular facility is ESF should rest on the access seeker.  The facility owner should be allowed to review submissions made to IDA by the access seeker and be given the opportunity to respond to IDA.  

3. Comments on OTHER Specific Provisions of the proposed Code

This Part of SingTel’s submission deals with SingTel’s other concerns in respect of specific provisions of the proposed Code.  

3.1 Section 1

Section 1.2 Scope of the Code

SingTel supports limiting the scope of the Code to facilities-based Licensees that operate telecommunications systems as defined in the Telecommunications Act 1999.  However, SingTel notes IDA’s intention that Sections 1-3 and 7-10 of the Code apply to services-based Licensees.  For the sake of clarity, SingTel submits that section 1.2 should state that sections 4 – 6 do not impose obligations nor confer rights on services-based Licensees.

Regulation of services-based Licensees in respect of sections 4, 5 and 6 is unnecessary because these sections deal principally with access to networks and facilities which services-based Licensees do not require to provide services.  To the extent that those sections could be relevant to services-based Licensees they should not apply because services-based Licensees should not be given the same rights as facilities-based Licensees.  

Facilities-based Licensees have invested in infrastructure and should have preferred rights of interconnection.  If services-based Licensees were given the same rights, facilities-based Licensees would have no incentive to build infrastructure.  Services-based Licensees will be able to free ride off infrastructure of the facilities-based Licensees.  In any case, facilities-based Licensees will compete for services-based Licensees’ business and the regulation of arrangements between services-based Licensees and facilities-based Licensees is unnecessary because the market will deliver the appropriate results.

This distinction is also consistent with the current state of regulation.  Only FBOs are currently subject to the Code of Practice (Interconnection, Access and Infrastructure Sharing) and not SBOs.  This has not resulted in any distortions in services based downstream markets.  In fact, these markets are highly competitive.

We refer to our submission in response to the IDA’s Interconnection Consultation Document, where we set out the distribution between SBO and FBO licensees and why the former should not be given interconnection rights.

Section 1.3.1 Reliance on Market Forces

SingTel strongly supports the IDA’s acknowledgment in section 1.3.1 that “[m]arket forces are generally far more effective than regulation in promoting consumer welfare” and statement that the IDA “will place primary reliance on private negotiations and industry self-regulation…”. 

SingTel is concerned, however, that the highly prescriptive character of certain provisions of the proposed Code are inconsistent with this approach. For example, SingTel believes that Code’s broad requirements for facilities sharing at cost-based pricing and interconnection do not indicate any reliance on private negotiations and industry self-regulation.  

Section 1.3.3 Regulation Proportionate to the Extent of Market Failure

SingTel also welcomes the IDA’s statement in section 1.3.3 that regulatory requirements will be “carefully crafted to achieve clearly articulated results” and “will be no broader than necessary to achieve IDA’s stated goals”. 

IDA should be particularly careful when setting ex ante rules.  Ex ante rules have the potential to distort competitive outcomes and should only be used where there has been a clear market failure.  As IDA has recognised, attempting to second-guess the market is fraught with danger.

Section 1.3.4 Platform Neutrality

SingTel concurs with the IDA’s view that regulatory requirements should be platform neutral but is concerned by the statement that different regulatory obligations might be imposed on providers that use different platforms. SingTel submits that the only objective rationale for differential treatment of different licensees is that they operate in separate markets and differ in their competitive position. (Although, costs and charging may justifiably differ across differing platforms.)  Competition will otherwise be distorted if competing licensees are subject to different rules.

Section 1.3.5 Elimination or Modification of Unnecessary Code Provisions and 1.3.9 Opportunity for Review

Regulatory reviews of the Code are desirable to ensure that the market is not being stifled by over regulation.  In addition to the periodic reviews, SingTel believes that a date should be set for the review of the Code.  This would send the desirable signal to market players that regulation is not intended to permanently supplant market forces and that not only will regulation be reviewed from time to time but a specific date is set by which the market is expected to have become more competitive.  SingTel would suggest a date of 1 April 2002 for the review in addition to the reviews currently contemplated.

Furthermore, SingTel would emphasise that the existence of a review mechanisms should not be seen as a way of introducing easily reversible regulation.  This will lead to the undesirable result of over-regulating areas where market forces are likely to provide preferred results.  Regulation should never be seen as having a temporary effect.  Any regulation, irrespective of when it is to be reviewed, has the potential to have long term damaging effects on infrastructure based investment and the resulting competition.

Section 1.3.8 Non-discrimination

SingTel recognises the need for IDA decisions to “reflect relevant differences” between Licensees, despite being in general non-discriminatory. SingTel submits that the same qualification should apply to the Licensees’ non-discrimination obligations (as discussed in section 3 2 of this response). 

Section 1.4 Legal Effect of the Code

SingTel is concerned that section 1.4, in providing that “[e]very entity” that is granted a licence is required to comply with the Code, is inconsistent with section 1.2, which makes clear that services-based Licensees are not bound by sections 4, 5 or 6.  Therefore, SingTel submits that this section should be amended to state that sections 4 – 6 of the Code do not confer any rights on services-based Licensees, nor do they impose any obligations on facilities-based Licensees in their dealings with services-based Licensees.  

Section 1.6.6 Right to Grant Exemptions

SingTel notes that there is provision under section 1.6.6 for “exemptions” from the Code where “good cause is shown”. SingTel is concerned that no criteria for “good cause” are set out.

SingTel submits that section 1.6.6 should make it clear that “good cause” for an exemption will require the IDA to be satisfied that the public benefit from granting the exemption sought will outweigh the public detriment in making the exemption.  An exemption should not be permitted where it skews the competitive playing field or causes detriment to consumers.

IDA should also clarify that public benefit does not encompass the benefit derived by the Licensee seeking exemption or any of its associates.  However, public benefit could be seen broadly as anything of value to the community generally, any contribution to the aims pursued by society including as one its principal elements the achievement of the economic goals of efficiency and progress.  

SingTel would be particularly concerned if new entrants were granted exemptions from providing reciprocal interconnection.  Interconnection is required to achieve any-to-any connectivity.  If the price of interconnection is not regulated on a reciprocal basis, then new entrants can engage in regulatory gaming by charging prohibitive rates for call termination.  Access to networks is also required for services based competition to flourish.  New entrants should not be encouraged, through the granting of exceptions, to build “closed” networks to “protect” investment where consumers are only able to purchase services of the new entrant.  Therefore, Licensees seeking exemptions should be required to go through a public process where public benefit is tested against the private benefits of the exemption.

Section 1.6.7 Right to Modify

SingTel supports IDA’s reservation of a power to modify the Code.  However, SingTel submits that section 1.6.7 should require IDA to provide all Licensees with notice of its intention to modify the Code.  Licensees should then be given twenty (20) working days to provide submissions on the proposed modifications and their potential effect.  

Further, before such modifications are to take effect IDA should notify all Licensees at least twenty (20) working days in advance so that they can take necessary steps to ensure compliance.

3.2 Section 2 

Section 2.1 Over-view

SingTel supports the approach described in section 2.1 of “impos[ing] minimum regulatory ‘rules of the road’” on Licensees subject to competitive market forces.

SingTel also supports the approach of distinguishing between Licensees that are subject to competitive market forces and those that are not “by applying economic analysis to factual data regarding market conditions.” SingTel submits that it is crucial to the fair and effective operation of the Code that this approach be used in the implementation of all provisions of the Code.

Section 2.2.1 Non-Dominant Licensees

SingTel supports the presumption that Licensees are non-dominant in relation to wholesale and retail services except to the extent designated under section 2.3.

Section 2.2.2 Dominant Licensees

SingTel endorses the identification of Dominant Licensees by reference to whether they are constrained or not by market forces.  This test is used by OFTA as part of carrier licences in Hong Kong.

SingTel is concerned, however, that defining Dominant Licensees as those “whose conduct is not likely to be constrained adequately by competitive market forces” introduces potential arbitrariness to the test. SingTel submits that the word “adequately” should be omitted from section 2.2.2. Alternatively, SingTel submits that the test should require consideration of whether or not a licensee is subject to “significant competitive restraint by market forces”. 

SingTel further submits that in determining whether or not a licensee is a Dominant Licensee it is necessary to have regard to the effect of regulation as well as to market forces. If, for example, a licensee is obliged by law to unbundle a service in the interests of downstream competition, then it would be inappropriate, SingTel submits, to treat that licensee as “dominant” in relation to the service made accessible to rivals. 

Section 2.2.3 Service-Specific Determinations

As stated above, SingTel is gravely concerned that the classification of Licensees “on a service-specific basis” is misguided.

For the reasons set out above in SingTel’s response on service-specific determinations, SingTel submits that section 2.2.3 should be re-worded as follows:

The classification process will be applied on the basis of markets for services. A market means a market for telecommunication services and those telecommunication services that are substitutable for or otherwise competitive with the first-mentioned telecommunication services. As a result, some Licensees may be classified as dominant in certain markets and non-dominant in other markets. As discussed further in Section 7 of this Code, IDA will apply appropriate requirements to prevent Dominant Licensees from using their economic position in markets in which they are dominant to harm competition in adjacent markets in which they are non-dominant. 

Section 2.3 Initial Designation of Dominant Licensees

Consistently with SingTel’s submission in respect of section 2.2.3 above, SingTel is gravely concerned that the approach of deeming Licensees initially dominant in the provision of certain services is not an appropriate method. 

SingTel has no objection to the initial designation of Dominant Licensees but strongly submits that dominance must be in reference to markets rather than services. The concept of “dominance” is meaningful only in relation to a market and not in relation to a service (as discussed in relation to section 2.2.3, above and in section 3.1 of this response). 

SingTel further submits that, consistently with section 2.1, initial dominance in particular markets must be ascertained only by “applying economic analysis to factual data regarding market conditions”. An erroneous presumption of dominance would impact adversely on licensees, the market and consumers. A competitive licensee that is deemed dominant would be over-regulated and constrained from acting in a fully competitive manner, to the detriment of consumers. A dominant carrier that is not deemed dominant would be under-regulated, and might take advantage of its dominance to the detriment of its customers. 

Specifically, the initial designation of Dominant Licensees should be based on principled definition of relevant markets and assessment of market power within them. Only if a licensee has a high degree of power in a defined relevant market should it be designated a Dominant Licensee. At the least, if the IDA does not propose to conduct such inquiries it should notify the licensees in question that it proposes to designate them Dominant Carriers and allow them an opportunity to make representations on the subject before the designations take effect.

SingTel also submits that section 2.3 should make it explicit that initial designations of dominance are not intended to be binding for any period of time but are merely presumptions that may be rebutted by evidence to the contrary at any time. Such deeming provisions are intended to operate merely to avoid unnecessary inquiries into matters which need not be disputed. They ought not operate to inflict undesirable rigidity on the regulatory system. If a licensee ceases to be dominant in fact, efficiency requires that the licensee should no longer be “dominant” in law, nor subject to the additional regulation imposed on a Dominant Licensee.

Section 2.5 Factor Relevant to Determining Classification as a Dominant Licensee

SingTel supports the elaboration of clear, widely-accepted criteria for the determination of dominance issues. SingTel submits that, for clarity, the criteria set out in sections 2.5.1.1 to 2.5.1.3 should be exhaustive, and section 2.5.1 should state “…IDA must consider only the following factors:”.

Section 2.5.1 Market Share

SingTel agrees that market share is relevant to assessing dominance but is concerned that:

(a) undue emphasis has been given to market share as an indicator of dominance (discussed further in relation to section 2.5.13); and

(b) the requirements to “determine the relevant product and geographic markets” do not provide a sufficient basis for calculation of market share.

SingTel submits that section 2.5.1 must be amended to provide:

One of the steps in IDA’s analysis will be to determine the Licensee’s share of the relevant market. To do so, the IDA will determine the relevant product and geographic markets and the functional and temporal limits to them, and will then estimate the Licensee’s market share. 

An inaccurate and misleading estimate of market share will result if the functional (i.e. wholesale, retail) and temporal (i.e. time-frame for new entry) limits to the market are neglected.

Defining the functional dimension of a market will ensure that the source of dominance is correctly identified. For example, an operator may have market power in the wholesale supply of a service but not in relation to the retail service (e.g. if it has control of the Internet backbone, but not of the retail Internet service provision market).

The temporal dimension of the relevant market is particularly critical in the telecommunications sector, where rapid technological developments and convergence must be taken into consideration in assessing substitutes and market conditions. It would be misleading, for example, to characterise a Licensee as Dominant in a market that is subject to very rapid innovation and imminent market take-up by another Licensee who provides a service based on a superior technology.

Sections 2.5.1.1 and 2.5.1.2 Identifying the Product and Geographic Markets

SingTel endorses the definition of relevant product and geographic markets by reference to the substitution effects likely to occur if the Licensee increased the price of the service by 5 to 10 percent for a 6 to 12 months period. 

SingTel is concerned that sections 2.5.1.1 and 2.5.1.2 do not, however, take due regard of the potential for supply-side substitution. SingTel submits that those sections should be amended to refer to the effect of likely introduction of new suppliers (or departure of former sources of supply) consequent upon the small but significant and non-transitory increase in price.

Section 2.5.1.3 Calculating the Share

SingTel supports, in general, the IDA’s approach to measurement of market share.  However, as stated above in section 3.1 of this response, SingTel is gravely concerned that section 2.5.1.3 indicates that dominance might be presumed from market share despite provision that market share is merely “a starting point for IDA’s analysis” (section 2.5.1), despite the necessary importance of the factors required to be considered under sections 2.5.2 through 2.5.4, and despite the requirement under 2.1 to assess dominance “by applying economic analysis to factual data regarding market conditions”. 

SingTel submits that no presumption of dominance should arise solely from market share data. A meaningful opinion as to dominance or non-dominance can only emerge from consideration of market share information together with barriers to entry, supply elasticities and demand elasticities.  Even if a particular Licensee had a market share of 100 percent it might nevertheless not be “dominant” because if it attempted to exploit any power over price it would immediately provoke competitive entry eradicating any potential for monopoly profit.

Section 2.5.2.1 Legal Barriers

SingTel endorses the requirement to consider whether regulation operates as a barrier to new entry to the relevant market. For consistency, SingTel submits, section 2.5.2.1 should be amended to require consideration also of the extent to which regulation (such as access rules) reduce barriers to entry.  For example, SingTel considers that while it might otherwise be considered dominant in the supply of xDSL Services (ignoring any substitutes), mandated unbundling of the local loop means that other Licensees can just as easily compete to supply xDSL services. 

Section 2.5.2.2 Operational Barriers

SingTel submits that this section should be amended to make it clear that any technical or operational difficulties encountered by new entrants should only be taken into account if they would be encountered by the reasonable and efficient new entrant, objectively considered, and reasonably disposed to cooperate with the incumbent. Any inaptitude or uncooperativeness in new entrants cannot properly be regarded as a “barrier to entry”. 

Section 2.5.2.4 Control of Essential Facilities

As stated above in section 3.3 of this response, SingTel is concerned that the Code does not adequately define essential facilities.  In order to be a true essential facility, SingTel submits that it must not only be a facility that cannot be economically duplicated, but also there must not be any reasonable alternative to the use of the that facility in order to offer the service provided by that facility or a close substitute to that service.  

Currently, only facilities-based Licensees are required to share facilities, and then only ESF and only with other facilities-based Licensees.  SingTel believes that it is important that the Code contain proper incentives for Licensees to invest in infrastructure.  Otherwise, the goal set out in s 1.1(f) will not be achieved.  

SingTel is also concerned at the use of control of an essential facility as a defining test of dominance.  If a facility is an essential facility, and the owner of that facility is required to share it with others under access regulation, then control of that essential facility may render that Licensee no longer dominant.  A Licensee should not be forced to share its ESF with other Licensees, and then continue to regulated as dominant because of its (non-existent) control of that facility.  

Further, as stated above, SingTel believes that the Code should recognise that control over one ESF should not automatically render the controller of that facility dominant in relation to the whole market.  For example, merely because a Licensee may control a mobile telephone tower which it is not economically possible to duplicate because of its location in an area where building is restricted, that Licensee should not be held to be dominant in the market for mobile telephone calls.  

xDSL is a good example of how the test set out in s 2.5.2.4 of the Code (ie control of essential facilities means dominance in all downstream markets) can lead to unsupportable results.  SingTel offers commercial and regulated products over which xDSL may run.  There are also cable modems offered by SCV which provide a substitutable service.  The provision of xDSL is therefore likely to be highly competitive at the retail and wholesale levels.

SingTel also does not agree with the test of “profitable market entry”.  Market entry in an industry which at times is characterised by high fixed costs may not be profitable for market entrants for a period of years.  Accordingly, the test of whether a new entrant would be profitable after, say, one year if it had to invest in infrastructure would be inappropriate.  The test should be amended to refer to “efficient market entry”.

Other Dominance Factors Which SingTel Believes Should Be Included

SingTel also believes the following two issues are relevant to the determination of dominance in a market:

(c) competition at the global level.  While this may also be an issue to the geographic dimension of market definition, it must be considered that, on the supply side, international telecommunications operators have significant ability to contest a market particularly where that market is targeted at foreign corporations.  These operators may not exist in the market at the time, but their threat of entry always has to be considered.  On the demand side, corporations may choose Singapore or other countries in the region in which to locate their businesses.  To this extent, operators in Singapore are competing on the demand side with operators in other countries for this business; and

(d) countervailing power of purchasers.  Purchasers of telecommunications services often have significant countervailing power.  Large commercial and government purchasers, in particular, have the ability to exert considerable pressure on telecommunications operators for better pricing and services.

Both of these factors have the potential to reduce the ability of operators with large market shares to exercise market power, particularly in business oriented markets.

3.3 Section 3

Section 3.1 Over-view

SingTel accepts the view expressed in section 3.1 that Licensees should be required to comply with “requirements designed to replicate the operation of a competitive market.” under certain circumstances.  However, SingTel believes the words “where competition has not yet taken root” to be vague and uncertain.  Further, SingTel is concerned that certain requirements under the proposed Code (e.g. the obligation is section 3.31 for a Dominant Licensee to supply all carriers) go beyond this. SingTel submits that all provisions of section 3 should be fully consistent with the limits described by section 3.1.

SingTel submits that the second sentence in this section should be reworded to clarify that the duty relates to the reasonableness of the terms and conditions not the ubiquity of the service offering.  It should be amended to read: “When providing services to end-users, Licensees have a duty to do so on just and reasonable terms and conditions.”

Section 3.2 Duties of all Licensees

SingTel is concerned that the requirement for Licensees to amend their existing end-user agreements to comply with the requirements of section 3.2 within 90 days of the effective date of the Code is not practical. SingTel submits that a further provision should be inserted with the effect either of deeming existing agreements to comply with the relevant provisions or implying those requirements into existing contracts. 

Section 3.2.2.1 Tariff or Contract to Disclose all Material Terms

SingTel is concerned that the requirement for disclosure in advance of “all material price and non-price terms governing the provision of telecommunication services” would be unworkable in some cases, such as provision of inbound call services or reverse charge calls.  In these cases, a Licensee may not have any dealings with a customer before they use a service.

SingTel is also concerned that the requirement for disclosure by Licensees who are not subject to tariff obligations “in a contract signed by the Licensee and the customer” is not technologically neutral and will adversely affect the ability of Licensees to enter service provision agreements with customers over the phone or online. SingTel submits that the section should be amended to provide for “adequate disclosure”.

Section 3.2.2.2 Billing Timeliness

SingTel concurs with the requirement that statements of charges must be provided in a timely manner but is concerned that a requirement for “monthly” invoices absent agreement to the contrary is unnecessary. Such a requirement will be inappropriate in many cases,  (e.g. annually leased lines) and the Code ought not, in such cases, impose an obligation to obtain written agreement to some other billing interval. The requirement for statements to be “timely” is sufficient.  

Currently SingTel does not bill on a monthly basis.  SingTel believes that frequency of statements of charges is likely to be a basis upon which service innovators will seek to differentiate themselves.  SingTel believes that once a minimum protection for end-users is established (“timely manner”), competitors should be free to compete for end-users on this criterion.  

Section 3.2.2.4 Compliance with Tariff or Contract Rates

SingTel queries why a tariff should govern in the event that a Licensee enters a contract on terms differing to those contained in the tariff. In SingTel’s submission, this provision will tend to the standardisation and rigidity of prices and will have the effect of stifling price competition. If Licensees cannot depart from tariffs, then corporate customers (for example) are likely to be denied the benefits of price competition.

Section 3.2.2.5 No Charges for Unauthorised Services (Cramming)

SingTel generally endorses the principle of customer liability to pay only for services that the particular customer has ordered. For clarity, SingTel submits that section 3.2.2.5 should state that customers are, nevertheless, fully liable for charges incurred by others (whether authorised or not) using the customer’s service. SingTel supports the imposition of a 30-day period for notification of a customer complaint.

Section 3.2.2.6 No Charges for Unauthorised Providers (Slamming)

An anti-slamming rule is inapplicable in Singapore as preselection of carriers is not available.  Under the pre-registration model established by the IDA, switching between carriers only occurs through customer dialling.

Section 3.2.3.2 Right to Withhold Payment

SingTel concurs that customers should have the right to withhold reasonably disputed payments but submits that the section should be modified to make it clear that it is only the reasonably disputed portion of a given payment that can be withheld and not the whole of that payment. 

Further, SingTel submits that where a customer is withholding a reasonably disputed amount of a payment pending resolution, that customer should be required to inform the Licensee that that is the reason why the amount is being withheld and either:

(a) set out fully the reasons why the amount is disputed; or

(b) refer to earlier correspondence between the customer and the Licensee which sets out fully the reasons why the amount is disputed.  

Section 3.2.3.3 Licensee Review

SingTel supports a requirement for Licensees to seek to investigate and resolve customer complaints. SingTel is concerned, however, that the section is overly prescriptive in requiring “complete and objective review of the customer’s complaint” and a “written response” within 30 days. SingTel submits that Licensees should be required to take such steps as they consider reasonably necessary to investigate a customer complaint and to resolve it.  For example, it may be just as satisfactory to both parties if the Licensee simply agrees over the phone to provide a credit to the customer.  In the event that the Licensee is unable to resolve the dispute in such a manner, recourse might be had by either party to the mediation procedure under section 3.2.3.5.

Section 3.2.3.5 Mediation

SingTel strongly supports the availability of IDA mediation in case of disputes between Licensees and customers. SingTel is concerned, however, that this mechanism might be invoked unnecessarily, causing delays and wasting IDA resources. SingTel submits that the availability of this avenue should be qualified by a requirement that the IDA be satisfied on reasonable grounds that there is a genuine dispute requiring to be mediated and that internal dispute resolution has been attempted.

Sections 3.2.4.2 Customer Authorisation and 3.2.4.3 Restrictions on Use

SingTel is gravely concerned that it would be impractical to require all customers to be provided with a form enabling the customer to withhold consent for use of CSUI. Such a requirement would be unworkable in relation to many customers (e.g. transitory inbound callers) and would impose excessive administrative burdens in relation to others. SingTel submits that it is imperative Licensees be free to make responsible use of CSUI, independently of individual customer authorisations, for billing, planning and provisioning purposes. SingTel submits that the provision should be amended along the lines of the equivalent provision of Hong Kong Telecom’s Fixed Telecommunications Network Services Licence, which provides that HKT may only disclose customer information with the customer’s consent (except for prevention of crime or as authorised by law) and shall not use information “other than for and in relation to the provision by the Licensee of the Service”. Further, SingTel believes that it is unreasonable to prevent the use of customer information across products or business units within the same licensee.

Section 3.3.1 Duty to Provide Service on Demand

SingTel is concerned that the obligation under section 3.3.1 of the proposed Code, that “Dominant Licensees shall provide service to any customer upon reasonable request” is too broadly expressed and imposes on Dominant Licensees an unreasonable obligation.  Further, as noted above in section 3.1 of this response, SingTel is concerned that this obligation on Dominant Licensees should only be imposed in relation to services provided by the Licensee in a market where that Licensee is dominant, not all markets.  

The effect of this provision would be to impose on Dominant Licensees an absolute and unqualified “universal service obligation” which exceeds in scope any similar measure adopted by other benchmark jurisdictions. 

In SingTel’s view, it is necessary that the obligation should be expressly limited to retail customers. Although section 3.3.1 appears in section 3 “Duty of Licensees to End-Users” it appears, on its face, able to extend to “customers” who are in a position to re-sell SingTel services. 

It is also necessary, SingTel submits, to define the kinds of services Dominant Licensees are to be required to provide. Section 3.3.1 should not be able to be used to compel Dominant Licensees to provide advanced services or services it does not already provide, but rather to ensure that standard services are not unreasonably denied to a suitable customer. To this end, section 3.3.1 should be restricted to “standard retail services” which may mean services of different kinds from time to time, as increasingly sophisticated services become “standard” in the future. 

Finally, section 3.3.1 should permit Dominant Licensees to withhold service in certain circumstances, such as where there are grounds to believe that the particular customer is a poor credit risk or is likely to abuse the service for an unlawful activity. 

SingTel submits that section 3.3.1 should be reworded as follows:

3.3.1 Dominant Licensees shall provide standard retail service which is supplied in any market in which the Licensee is declared dominant to retail customers upon reasonable request. Standard retail service is the service of the same technical standard and operational quality as that currently supplied by the Dominant Licensee to the majority of its customers who are similarly situated to the party requesting service. A Dominant Licensee shall not be obliged to provide standard retail service to a retail customer where the Dominant Licensee has grounds to believe that the request for service is not a reasonable request.

Section 3.3.2 Duty to Provide Service at Cost-oriented Rates

The requirement under section 3.3.2 that “Dominant Licensees shall charge rates for telecommunication services that are oriented towards cost” is vague, SingTel submits, and unnecessarily restricts Dominant Licensees’ pricing freedom. SingTel is unclear what “oriented towards cost” means. Intervention in a Licensee’s pricing decisions, however, is not justified except where some abuse of market power is proven. 

If the obligation for charges to be “oriented towards cost” is intended to limit the margin that may be earned on a service, it is likely to undermine incentives to innovate. Moreover, although the obligation applies directly to “Dominant Licensees” it will indirectly affect other Licensees as well. New entrants, in particular, who need to realise good margins in order to cover high establishment costs, will be adversely affected by having to compete with the cost-oriented charges of Dominant Licensees.

SingTel suggests that the clause be replaced with: “Dominant Licensees must charge rates/or telecommunications services supplied in markets in which they have been declared dominant that are just and reasonable”.

Section 3.3.2.1 Tariff Filing

The obligation on Dominant Licensees to file a tariff “[p]rior to offering a service” may have the effect of stifling competition from those Licensees if IDA was to publish those tariffs prior to the product being offered to the market.  A tariff should only be published by IDA at the time that the product is offered.  Tariffed rates provide competitors with the clearest possible signal of a carrier’s pricing structure and may foster tacit collusion.  If the tariff is published by IDA prior to the product coming to market, it will also tend to prevent the carrier deriving any legitimate marketing benefit from its new offering.  If such an obligation applies only to Dominant Licensees, the market may be distorted in favour of non-dominant Licensees who alone will have an incentive to innovate in pricing.

SingTel submits that any tariff filing obligation should apply to all Licensees equally and tariffs should not be published until after the service has been offered, not prior to a service being offered.

Section 3.3.2.2 Review by IDA

SingTel is concerned that the only criterion for IDA assessment of tariffs is “to determine whether the rates are competitive with those in a “basket” of jurisdiction [sic], including neighbouring countries, newly industrialised countries, and major financial markets”. SingTel considers that tariffs in other countries are of limited relevance to assessing the competitiveness of tariffs under the unique conditions of the Singaporean market. 

SingTel is also concerned that consideration of tariffs is limited under section 3.3.2.2 to 7 days (or 5 days or 3 days, in specified circumstances) without a requirement for the Licensee to be consulted. SingTel submits that the section should require IDA to notify a Licensee of its intention to reject a tariff filed by the licensee at least 3 working days before the rejection is to take effect and allow the Licensee an opportunity to make representations in respect of the tariff.

SingTel is further concerned that the provision as currently drafted is highly restrictive in including “joint promotional offerings” and “stand-alone promotions” within IDA tariff review. SingTel submits that tariffs that are limited in duration to less than 10 days should be exempt from review. To submit short-term promotional tariffs to full IDA review is likely to be wasteful of IDA resources.

SingTel notes that section 3.3.2.2 provides for IDA to provide a statement of its reasons for rejecting a tariff within 60 days. SingTel is greatly concerned that 60 days is an unnecessarily long time for preparation of the IDA’s statement of reasons, given that its decision must be made in only 3 to 7 days and given the fast pace of business in the telecommunications industry. A licensee whose tariff has been rejected will need to understand IDA’s reasons urgently, in order that it can revise its tariffs quickly and return to the market with a new, compliant, offering.

Finally, SingTel submits that section 3.3.2.2 should be amended to clarify that tariffed rates remain effective during any review, whether the review occurs at the time of the tariff’s commencement, periodically during operation of the tariff or on the petition of any party. 

Section 3.3.3 Duty to Provide Service on a Non-discriminatory Basis

SingTel welcomes the qualifications expressed in section 3.3.3 on the restriction on discriminatory prices, terms and conditions. SingTel is concerned, however, that the bases for permissible discrimination should be made more explicit and should be closely defined in order to prevent the section from “chilling” competition by unduly proscribing legitimate pricing behaviour. The section quite properly contemplates legitimate variations in prices based on “objective differences” between customers. The meaning of “unreasonably discriminatory” is not, however, made clear. SingTel submits that section 3.3.3 should only prohibit discrimination in the prices charged to like customers under like circumstances, and not where the costs or conditions of service vary between those customers.  SingTel refers to its submissions on discrimination set out in section 3.2 of this response.  Finally, SingTel notes that this obligation should only apply in respect of the Dominant Licensee providing services in a market in which it has been declared dominant.

Section 3.3.4 Duty to Provide Unbundled Service

SingTel endorses the restriction on bundling of services to cases in which “a telecommunication service that is not subject to effective competition” is bundled with others.  In order to clarify this obligation, SingTel considers that the first sentence of this section should be amended to state: “A Dominant Licensee must provide telecommunications services which are provided in any market in which they are declared dominant on an unbundled basis, where it is technically feasible to do so.”

In addition, SingTel is concerned that the section does not recognise an exception in cases where it is not technically feasible to unbundle the services  in question. That is, where the service that is “not subject to effective competition” is in reality an integral part of other services it is impractical to apply an unbundling obligation and attempt to require their separation. 

Section 3.3.5 Prohibition on Excessive Early Termination Liabilities

SingTel endorses the Code’s recognition that licensees may agree with carriers for reasonable early termination liabilities. SingTel submits that the size of any early termination liability should, in addition to the extent of the discount and duration of the service, be related to the losses or risk of losses to which the licensee was exposed, to avoid being caught as an illegal penalty.

SingTel queries why this provision has been included in a section relating to Dominant Licensees as it is clearly a principle of general application.
3.4 Section 4

General Comment relating to sections 4, 5 and 6

SingTel believes that each of these sections should more plainly state that these sections do not apply to services-based Licensees and that these sections do not confer any obligations or rights on services-based Licensees.  Although this is referred to in s 1.2 of the Code (and see s 4.5 which refers solely to facilities-based Licensees interconnecting with other networks), SingTel believes that each reference in these sections 4, 5 and 6 to Licensees should be a reference to a facilities-based Licensee.  In this respect, SingTel refers to its submission in response to IDA’s Interconnection.

Section 4.2 Duty to Interconnect With and Provide Access to Other Licensees

As stated above SingTel believes that this section should be amended to only require a facilities-based Licensee to interconnect with another facilities-based Licensee, not any Licensee.  SingTel does not consider that Licensees such as VASPs should be entitled to interconnection since they do not, by definition, have a network with which to interconnect.  SingTel’s reasons for why such Licensees should be treated differently are fully set out in its submission in response to IDA’s Interconnection Consultation Document.

SingTel is also concerned that this section refers to non-dominant Licensees generally, without acknowledging that under the Code, dominance is assessed by reference to particular services (or markets, as SingTel submits should be the case
).  Therefore it is difficult to understand whether the reference to non-dominant Licensees is a reference to Licensees who are not dominant in any market, or just to those Licensees who are not dominant in the relevant market in which interconnection is being sought.  SingTel strongly submits that the latter case is the proper position.  As discussed in section 3.1 of this response, SingTel does not consider that a Licensee should be treated as being dominant in all markets merely because it is dominant in one market.  

Therefore SingTel submits that the Code should be amended to clarify that in relation to interconnection obligations, a Licensee is not to be regulated as dominant except to the extent it is dominant in a market (Relevant Market) and interconnection is being sought in order to provide a service which it is necessary to provide in order to compete in the Relevant Market.  In this response, SingTel will refer to such a Licensee who is supplying a service in a market in which it has been declared dominant as being “Relevantly Dominant”.  Of course, as stated in section 3.1 of this response, obligations on a Relevantly Dominant Licensee will only extend to the service(s) which it is supplying the Relevant Market.

Section 4.3 Duty to Establish Compensation Agreements for the Origination, Transport and Termination of Telecommunications Traffic

SingTel disputes the requirement to provide transit.  Transit is not required to achieve any-to-any connectivity.  Furthermore, transit can be competitively provided by several operators and should not be mandated.  Transit should be subject to commercial negotiation.

Further, SingTel believes that the wording of this section may impliedly prohibit Relevantly Dominant Licensees from entering into mutually acceptable compensation arrangements with other Licensees.  Consistently with s 1.3.1 of the Code (Reliance on Market Forces) and s 1.3.3 (Regulation Proportionate to the Extent of Market Failure), SingTel believes that all Licensees should be free to arrive at mutually acceptable arrangements.  Only if Licensees are not able to arrive at mutually acceptable arrangements should the Code regulate their conduct.  Therefore SingTel believes that the last sentence of this section should be deleted.  Alternatively, SingTel would submit that the section should be amended to make it clear that Relevantly Dominant Licensees should also be able to arrive at mutually acceptable arrangements with other Licensees.  

Section 4.4 Duty to Provide Non-discriminatory Interconnection Quality Standards

SingTel is concerned that this section would impose onerous obligations on facilities-based Licensees who provide interconnection.  In many situations, it will either be technically impossible or prohibitively expensive to provide interconnection seekers with interconnection that is at least equal to that that the Licensee provides to itself, its affiliates or to other Licensees.  Such a blanket obligation does not take into account any of the many differences which might exist between the networks of the interconnection seeker and the Licensee or its affiliates or other Licensees.  

SingTel believes that this section should be amended to reflect differences in the interconnection seeker’s network which are beyond the control of the Licensee.  Thus the section should require facilities-based Licensees not to unduly discriminate between the quality of service provided to:

(a) itself, its affiliates or other Licensees; and

(b) the service provided to the interconnection seeker.  

The section should state that undue discrimination is discrimination that cannot be justified by reference to objective differences between the networks.  SingTel refers to its discussion of discrimination contained in section 3.2 of this response.

Further, SingTel does not consider that the requirement in this section should be a blanket ban on providing lesser quality services – some facilities-based Licensees may prefer a lesser quality service if it is provided at a lower cost.  SingTel therefore believes that this section should be amended to allow Licensees to waive the obligations under this section by agreement.

Furthermore, the quality of service must be assessed on an overall basis.  This is because quality of service on a call-by-call basis may vary.  Therefore the word “overall” should be inserted before “quality” where it second appears in this section.

Section 4.6 Duty to Provide Billing Information

SingTel does not agree that billing information should be provided to all operators except to the extent that this information is CLI.  Each Licensee has its own responsibilities with respect to its customers and obtaining billing information is one of these basic responsibilities.  Accordingly, SingTel believes the section should:

(c) only require the Licensee to provide CLI information, as this is the only information required for billing purposes; and

(d) not impose an immutable obligation, but rather it should allow for Licensees to “opt-out” of the obligation under this section by agreement, for example where one Licensee bills on behalf of the other.

Section 4.7 Duty to Preserve Confidential Information Provided by Other Licensees

SingTel supports the obligation imposed by this section on Licensees to preserve confidential information.  However, SingTel makes the following submissions in relation to this section:

(e) facilities-based Licensees providing interconnection should not be under any obligation to provide interconnecting parties with any confidential information apart from that which is strictly necessary for interconnection as such a requirement would cause commercial damage to the Licensees as well as place them in a position where they may be in breach of confidentiality arrangements that they have legitimately entered into with third parties; and

(f) the obligation on interconnecting parties should not be limited to a requirement not to disclose the confidential information but should also extend to a requirement not to use the confidential information for any purpose other than the purpose for which it was disclosed.

Section 4.8 Duty to Disclose Interfaces

While SingTel supports the general principle behind this section, it cannot support a blanket requirement to disclose proprietary interface information publicly.  Such a requirement could have severe adverse consequences for the intellectual property rights of Licensees.  SingTel believes that this section can still work effectively if the requirement was modified such that it was a requirement for all Licensees, upon request by another facilities-based Licensee, to disclose sufficient details of the physical and logical interfaces of its network to allow for interconnection. Such a disclosure should be subject to the obligations under s 4.7 in so far as the information disclosed is confidential.  

SingTel also submits that the obligation not to favour affiliates when disclosing interface changes should apply to all Licensees, not just Relevantly Dominant Licensees.  

Section 4.10 Duty to Provide Number Portability

SingTel submits that the word “reasonably” should be inserted into this section before the word “necessary”.  SingTel submits that some degree of reasonableness is required in order to prevent ambit claims.

Section 4.11 Duty to Provide Access to Poles, Towers, Ducts, and Rights of Way

SingTel is gravely concerned that the effect of this section is to require all Licensees to provide access to all other Licensees to their poles, towers, ducts and rights of way at cost-based prices regardless of whether or not these facilities are essential facilities otherwise known as essential services facilities (ESF).  SingTel refers to its discussion of ESF in section 3.3 of this response.  SingTel believes that a facilities based Licensee should only be required to share facilities with another facilities based Licensee and then only when the facility in question is an objectively determined ESF.

Broadly, SingTel does not believe that such a requirement is consistent with the Code’s stated principles:

(g) that market forces are generally more effective than regulation in promoting consumer welfare in competitive markets (s 1.3.1); or

(h) that regulation should not extend further than is necessary to achieve the goals of the Code set out in s 1.1 (s 1.3.3).  

This requirement is too broad, and is inconsistent with the existing interconnection regime which limits sharing requirements to ESF.  Unless the poles, towers, ducts and rights of way of a Licensee are essential facilities, then there is no legitimate reason to mandate that a Licensee must share them with other Licensees, and certainly no legitimate reason why they must be shared at a cost-based price on non-discriminatory terms.  

SingTel believes that such a requirement, rather than achieving the goals of the Code set out in s 1.1 of the Code, would have the effect of severely reducing the incentives for Licensees to develop their own network infrastructure.  SingTel believes that this section is inconsistent with s 1.1(f) of the Code, which states that one of the goals of the Code is to:

“encourage, promote and facilitate investment in the establishment, development and expansion of the information and communications industry in Singapore”

If this section was not amended, new entrant Licensees not bother to build out their own infrastructure and engage in proper, facilities-based world competition.  Owners of existing poles, towers, ducts and rights of way would also face large commercial disincentives to upgrade or extend these facilities due to low returns that would be achieved with mandated, cost-based sharing.  

In its report “A Review of the [EU] Interconnect Directive: Initial Proposals for Discussion”, Ovum clearly recommends that:

“… a dominant operator should not, on a long term basis, be required to rent a physical component of its network (such as a duct, a radio mast, or copper loop) to another” (section 5.12 of the report)

Therefore, SingTel submits that this section should be amended to only require sharing of poles, towers, ducts and rights of way where that infrastructure (or legal right in the case of rights of way) is an essential facility or ESF.  As discussed in section 3.3 of this response, SingTel submits that in order for a facility to be an essential facility, it must not only be a facility that cannot be economically duplicated, but also there must not be any reasonable alternative to the use of the that facility in order to offer the service provided by that facility or a close substitute to that service.

Further, SingTel submits that this section should be amended so that the prohibition on discrimination in the section becomes a prohibition on undue discrimination, with this term having a similar meaning to that described in SingTel’s response to s 4.4.  

SingTel also submits that the words “cost based” be replaced with the words “cost oriented” in accordance with international trade requirements.

In conclusion, SingTel submits that if these amendments were made to this section, the section would provide all Licensees (both controllers of poles, towers, ducts and rights of way and other Licensees) with incentives to invest in building or upgrading and expanding infrastructure to the benefit of consumers while also providing for true, facilities based competition in the telecommunications industry in Singapore.  At the same time the amendments will continue to provide for new entrants to gain access to necessary telecommunications infrastructure at a cost-based price where that infrastructure is properly a bottleneck and, absent access, those new entrants would be prevented from competing effectively against the controllers of that infrastructure.  

Section 4.12 Duty to Notify IDA of All Interconnection Agreements

SingTel refers to its submission in relation to s 4.2 and submits that the section should be amended to state that IDA will not reject any interconnection agreement between Licensees that are “not Relevantly Dominant” rather than “non-dominant”.  

Section 4.13.2 IDA Mediation

SingTel submits that this section should be amended such that a request for mediation must be a joint request for mediation, and that the section should specify that IDA will only provide mediation if it considers that the dispute is legitimate.  In other words, the parties must show that they have made a serious attempt at commercial negotiation.  Further, before agreeing to a request (or mediation) IDA should require the parties to submit an agreed list of the issues in dispute as well as a description of the steps taken by the parties to resolve the dispute.

Section 4.14 Modification, Suspension or Termination of Interconnection Agreements

SingTel is concerned that this section does not provide for a facilities-based Licensee to suspend the operation of an interconnection agreement in commercially and legally reasonable circumstances such as:

(i) the insolvency of the other party to the interconnection agreement; or

(j) where the other party to the interconnection agreement has materially breached the interconnection agreement and has failed to remedy that breach (eg failure to pay for interconnection charges).

SingTel believes that the section should allow a facilities-based Licensee to suspend an interconnection agreement in such circumstances.  SingTel recognises that such a right should be subject to the approval of IDA.  

SingTel also submits that in circumstances where the interconnecting Licensee is insolvent, IDA should not require the other Licensee to continue to provide interconnection services (through an orderly dissolution) unless IDA can assure that payment will be received for the provision of these services.  Otherwise, the section will, in effect, impose significant losses on the Licensee who is providing the interconnection services.  

SingTel also believes that any compensation arrangements between the two carriers should be subject to the insolvency regime in Singapore, and that IDA should not require a Licensee to compensate third parties who have been adversely affected due to the insolvency of another Licensee merely because the two Licensees have entered in to an interconnection agreement.  

3.5 Section 5

General Comment on Section 5

Section 5 of the Code refers throughout to Dominant Licensees.  As discussed above in the response to s 4, SingTel is concerned that this suggests that a Licensee who is dominant in one market will be held to be dominant in all markets.  Such a result would go beyond regulation which is necessary to address any competitive concerns which arise out of the Licensee’s market power and would be inconsistent with s 1.3.3.  

Accordingly, SingTel submits that a Licensee should only be subject to the obligations imposed by this s 5 if it is Relevantly Dominant (as discussed in SingTel’s response to s 4.2).  

SingTel also believes that this section should be clarified so that it only applies to FBO licences they host.  References to “the” and “other” Licensee should therefore be to “FBO” Licensees.

Section 5.1 Over-view

SingTel agrees with the IDA’s objectives to promote efficient entry.  SingTel therefore considers that “efficient” should be inserted before “new entry”.

SingTel also believes that, in assessing the incentives for, and the likelihood of, interconnection between Relevantly Dominant Licensees and Relevantly Non-Dominant Licensees, IDA has had insufficient regard to the incentives that Relevantly Dominant Licensees have to achieve any-to-any connectivity.  SingTel therefore does not believe that it is correct to say that Dominant Licensees “typically” lack economic incentive to enter into voluntary agreements with competing Licensees.  This sentence should be re-phrased to provide that where commercial negotiation does not achieve any-to-any connectivity, regulation may be required to deal with any distortionary effects.

Section 5.2 Duty to Develop, Submit and Make Publicly Available a Reference Interconnection Offer

SingTel submits that the timing requirements in this section are not as clear as they could be.  SingTel believes that this section should be amended to clarify that the obligation is on a Relevantly Dominant Licensee to submit an RIO to the IDA within 60 days of the effective date of the Code.  Further, a Relevantly Dominant Licensee should only be required to submit an RIO in relation to those services which are provided in the market in which the Licensee is dominant.  

Section 5.2.1 Contents of the Offer

SingTel is gravely concerned that this section does not recognise either the need for flexibility in providing interconnection, nor the commercially and competitively justifiable differences in pricing that result from differences in the networks to which the Relevantly Dominant Licensee is interconnecting.  Therefore SingTel does not believe that a single standard offer RIO will be appropriate. 

The requirement that the RIO must specify the price at which the Relevantly Dominant Licensee is willing to offer interconnection services ignores the fact that the price at which interconnection should be offered by that Licensee may well depend upon the type of interconnection which is being connected, and the type and state of the network with which the Licensee will be interconnecting (see generally SingTel’s comments on discrimination contained in section 3 of this response).  

These are examples of due discrimination, as discussed above by SingTel in its response.  These types of due discrimination are pro-competitive since they prevent Licensees who have invested in better networks with which it is cheaper to interconnect from being charged a higher price for interconnection because other Licensees have not invested in the same quality of network.  Hence, due discrimination prevents unfair subsidisation.  

SingTel is also gravely concerned by the requirement in this section for a Relevantly Dominant Licensee to publish the prices for the provision of wholesale services in an RIO.  The provision of wholesale services is not related to interconnection, and should be a matter for commercial negotiation between Licensees.  

In conclusion, SingTel submits that the obligation in this section should extend to Relevantly Dominant Licensees publishing an RIO which contains all of the non-price terms on which it will offer interconnection or wholesale services, but not the prices themselves.

The reference to “transport” should also be deleted.  This is not an Interconnect Related Service and is currently subject to effective competition.

Section 5.2.2 IDA Review

SingTel believes that this section should be amended to clarify that the only basis upon which the IDA can reject an RIO from a Relevantly Dominant Licensee is because the RIO is not consistent with the terms of ss 4 and 5.8 of this Code.

Further, SingTel considers that the process under this s 5.2.2 would operate more effectively and be more just if Licensees were allowed an opportunity to make submissions to the IDA before the IDA rejected part or all of an RIO.  Therefore SingTel believes that IDA should review the RIO, and, if it has any concerns over aspects of the RIO, it should inform the Licensee of these concerns in writing and allow the Licensee 7 days in which to respond to these concerns in writing.  Having considered any submissions by the Licensee, IDA could then decide whether or not to accept the RIO and provide written reasons if it is still of the opinion that the RIO should be rejected.  

Finally, SingTel submits that the requirement for Licensees to notify IDA of any changes to an RIO should be restricted to material changes to the RIO.  

Section 5.3 Duty to Negotiate in Good Faith With Any Licensee Requesting Interconnection

While SingTel supports this obligation on Relevantly Dominant Licensees, SingTel believes that this obligation should extend to all Licensees in negotiations for access / interconnection.  SingTel is concerned that the benefits from this section will not be realised if only one party to a negotiation is under a duty to negotiate in good faith.  

SingTel believes that international precedent supports this mutuality of obligations.  Ovum, in its paper titled “A review of the Interconnect Directive: Initial Proposals for Discussion”, put forward an outline code of conduct for negotiating in good faith.  This outline code of conduct places equal obligations on both parties to the negotiations to negotiate in good faith.  

Further, the predecessor to IDA (TAS), in its Information Package Relating to the Tender for Public Basic Telecommunication Services Licences dated January 1997 stated at paragraph 6.32, in relation to rules of conduct for interconnection negotiations, that:

“All Licensees are expected to show good faith when negotiating by responding promptly and constructively.”

Section 5.5.1 Terms of Agreement 

SingTel strongly supports this section’s emphasis on commercial negotiation and agreement between Licensees.  

SingTel believes that this section should be amended such that there is an obligation on Relevantly Dominant Licensees not to “unduly discriminate against any other Licensee.”  As discussed above in section 3.2 of SingTel’s response, a blanket ban on any discrimination does not recognise the objective differences which may exist between the interconnecting networks.  

Section 5.5.2 IDA Review

SingTel believes that this section should be amended so that, if the voluntary agreement is consistent with the terms of an RIO which has been accepted by IDA, then there should not be any requirement for the parties to submit the agreement to IDA for approval.  Otherwise, the IDA’s resources will be wasted in duplicating earlier review processes.  “Undue’ discrimination should also be clarified in the last sentence. 

Section 5.6 Agreements Arrived at Via the IDA Dispute Resolution Procedure

SingTel believes that s 5.6 of the Code again fails to recognise the strong incentives that Relevantly Dominant Licensees have in achieving any-to-any connectivity in telecommunications.  This sentence should be recast so that the procedures in the COP are a safety-net in case negotiations do not achieve any-to-any connectivity.

Section 5.6.1 Request for IDA Intervention

SingTel believes that if the process of IDA intervention is to be fair and just, the Requesting Licensee should also be required, as part of the report delivered under this section, to provide a chronology of the dispute, including a list of the attempts (offers) which the parties have made to that date.  

Further, upon receipt of a request for resolution by the IDA, the IDA should have the power to dismiss the request as not requiring IDA intervention and direct that the parties continue to negotiate.  

Section 5.6.4 Binding Effect of Submissions

SingTel does not believe that submissions made by a Licensee in a dispute resolution procedure should be binding on that Licensee.  Dispute resolution procedure should be seen, not as adversarial, but as part of the negotiation process.  Parties are unlikely to treat dispute resolution as part of negotiations, with a view to settlement, if those views are binding.  Further, any binding nature of the submission should apply only to that dispute.

Section 5.8 Minimum Terms to be Imposed

SingTel submits that the IDA should not impose the minimum terms and conditions set out in s 5.8.3 in the event that the parties fail to reach agreement.  Rather, SingTel believes that IDA should direct the parties to commercially negotiate the details of an interconnection agreement.  SingTel would not object to the types of minimum terms and conditions which form part of the current regulation, which require the RIO to incorporate provisions dealing with certain matters such as confidentiality and intellectual property.  

Section 5.8.1 Non-discrimination

As discussed previously in this response, SingTel believes that references to discrimination in the Code should be amended to refer to undue discrimination.  Discrimination should not be prohibited under the Code unless it is undue discrimination.  

Further, SingTel notes that this section is unnecessary given the obligation not to discriminate set out in s 4.4 of the Code.  

Section 5.8.2 Interconnection at Any Technically Feasible Location

SingTel is concerned that this section places an obligation on a Licensee to provide “adequate capacity to ensure efficient traffic flow”.  SingTel considers that it is not possible for a Licensee to guarantee that there will be such adequate capacity.  Forecasts are required to be provided by other licensee to ensure efficient traffic flow.  In other words it is a two party process not a responsibility that can be imposed on one party.

SingTel believes that this section should be amended to require a Licensee to provide adequate capacity to service traffic flows which are reasonably forecast by the  interconnecting Licensee together with capacity which has been reasonably ordered by the interconnecting Licensee.  

SingTel believes that Licensees should be able to rely on forecasts provided by interconnecting Licensees and that they should not be forced to make their own assessments of another Licensee’s capacity requirements.  

Further, SingTel believes that this section should be amended to clarify that, in relation to responsibility for links, this responsibility extends to establishment and maintenance of the respective links unless otherwise agreed by the Licensees.  

SingTel also believes that the obligation set out in this section should apply to all Licensees but that it appears in section 5, titled “Cooperative Duties of Dominant Licensees” (emphasis added).  SingTel believes that this section 5.8.2 should appear in section 4 of the Code “Required Cooperation Among All Facilities-Based Licensees to Promote Competition” and the obligation should be clearly stated to apply to all Licensees.  

Section 5.8.3 Provision of Unbundled Network Elements

SingTel is gravely concerned that this section goes beyond that which is necessary to achieve the goals set out in s 1.1 of the Code, and that it:

(a) does not confine its operation to essential facilities, ie those which are bottlenecks; and

(b) determines the status of various facilities in advance, when this should properly be done on a case by case basis by the application of sound, technology neutral criteria.  

SingTel believes that unbundling should be restricted to those facilities which are proper essential facilities, ie those which are necessary, cannot be economically duplicated and for which no alternative exists.  SingTel does not believe that a facility should be determined to be an essential facility and fall within this section of the Code if an alternative exists.  The fact that a Licensee may or may not be able to successfully negotiate what it considers to be commercially reasonable charges for the use of an alternative should not affect the status of the first service.  

The components listed in this section together compromise an entire network.  No analysis appears to have been performed on the bottleneck characteristics of each element.  The prescription at the end of paragraph 5.8.3 should be deleted and replaced with a statement that the elements sit out may be considered for unbundling depending on the bottleneck characteristics on a ease by call basis.

Furthermore, the description of unbundling fails to take into account the commitments that operators will have made when obtaining licences.  Operators should not be able to obtain access to unbundled network elements for roll-out that they have committed to IDA will be performed by themselves.  This will allow operators to obtain FBO licences but without having any real commitment to infrastructure investment.

Also, in CBD areas it is quite clear that unbundled network elements are not bottlenecks.  StarHub has rolled out its network in the CBD in Singapore, without the need for unbundled network elements.

Finally, the SCV network also exists and it will place competitive constraints on SingTel particularly as SCV is now an FBO licensee.  This means that there will continue to be fewer UNEs which could be clarified as bottlenecks.

Section 5.8.3.1 Network Interface Device (“NID”)

This device should only be considered to be a bottleneck on a case by case basis.  In circumstances where duplicates are available or economic, it should not be deemed to be a bottleneck.

Section 5.8.3.2 Unbundled Local Loop

As stated in the submission on Broadband Interconnection, SingTel does not consider that its copper network meets the criteria set out in section 5.8.3 due to universal access to an alternative, broadband network, as discussed in SingTel’s response to IDA’s Interconnection Consultation Document.  However, we acknowledge that the IDA has already determined to require unbundling in favour of other FBOS only.

Section 5.8.3.2.2 Loop Spectrum Unbundling

SingTel is gravely concerned by the section 5.8.3.2.2 requirement for a Licensee to horizontally unbundle the loop.  SingTel does not believe that such a requirement should be imposed on it at the same time as local loop unbundling for the following reasons:

(c) the current technologies which allow loop spectrum unbundling are highly inefficient in that they result in exchanges being covered in a spider web of copper.  New technologies which will be released shortly will provide loop spectrum unbundling in a “cleaner” fashion which will not have such an adverse impact on exchanges; and

(d) SingTel believes that Licensees should be given time in which to address all of the issues which arise under straight local loop unbundling before horizontal loop unbundling is considered.  

SingTel believes that the provision of unbundled local loop, the existence of alternative networks (including broadband) and the availability of wholesale B-Access will be sufficient to ensure competition in the relevant markets.  If IDA was also to mandate horizontal unbundling, SingTel believes that little additional competitive benefit would be realised, and that this benefit would be outweighed by the additional costs including the increased operational difficulties regarding fault identification and rectification.  Such difficulties are already clearly apparent with simple local loop unbundling, which is technically far less complex than horizontal unbundling.  

If not removed altogether, the word “technically” should be removed.  Other issues such as operational and commercial feasibility must also be examined.  The reference therefore should be to “To the extent feasible”.

SingTel notes that Oftel, in its statement Access to Bandwidth: Delivering Competition for the Information Age,
 examined two distinct methods of horizontal unbundling.  The first option, which required the line to be split before the main distribution frame and where the other operator purchased only the higher frequency portion of the line while the lower frequency analogue voice channel was directly routed to the incumbent (ie two companies having simultaneous use of a single line) was described by Oftel as likely to cause considerable operational difficulties.  The second option, where the other operator would purchase the whole circuit and then split off the lower frequency telephone band for connection to the incumbent’s exchange (where the other operator would resell the incumbent’s service) was considered to be more feasible.  However, even with this second option, Oftel considered that the appropriate mechanism for achieving this should be a private contractual arrangement between the other operator and the incumbent.  

In Hong Kong, the Office of the Telecommunications Authority noted in its paper “Broad Band Interconnection – an Industry Consultation Paper” dated November 1999 in relation to horizontal unbundling that the FCC and Oftel “have come to the tentative conclusion that such an arrangement, called ‘line sharing’, are [sic]technically feasible and should be permitted”.
 (emphasis added)  SingTel submits that permitting such an arrangement falls a long way short of mandating such a technically complex arrangement.  

Section 5.8.3.2.3 Digital Conditioning

SingTel is gravely concerned that the requirement imposed by this section will prevent it from upgrading or properly maintaining its copper network.  This section appears to impose a general obligation on SingTel to take “reasonable measures” which are not defined, to condition the local loop upon request so that it can be used to provide services such as xDSL.  This will prevent SingTel from delivering consumers a better service at a lower price because SingTel will not have any incentive to improve the quality delivered by its copper or the cost of maintaining it.  

The effect of this section will be to mandate, in a technology specific manner, how SingTel manages its network.  Such a requirement is not necessary in order to promote competition and will not encourage efficient new investment by SingTel in its network.  

Further, the section does not specify how far up the network SingTel would have to provide copper continuity – ie should it be provided to the exchange or only to the DLC?  If the effect of the section is to require SingTel to provide copper continuity to the exchange, then it will prohibit SingTel from replacing sections of the copper between the exchange and the DSL with fibre optic cable, which is both better quality and cheaper to maintain.  This will deny consumers the benefits that they would otherwise gain from the introduction of new technology.  

This sentence should therefore be removed or, at least, subject to feasibility.

Section 5.8.3.3 Switching

The switching is clearly not a bottleneck and should be removed from the list.  Switches have been installed by StarHub and the mobile operators.  There are no economic impediments to purchasing and installing a switch.  Accordingly, the switch should be deleted.

Section 5.8.3.4 Inter-office Transport

SingTel does not believe that inter-office transport is an essential facility.  SingTel submits that such elements of a network can be duplicated at economic costs and that the effect of this section will be to discourage investment in inter-office transport capacity by both existing Licensees and new entrant Licensees.  Further, SingTel queries the requirement in this section that inter-office transport facilities could be required by IDA to be dedicated.  

SingTel submits that this section should be deleted.  

Section 5.8.3.6 Operational Support Services (“OSS”)

SingTel does not agree that OSS are properly essential facilities.  OSS systems can be duplicated and usually form part of any new network.  SingTel submits that this section should be deleted.  At a minimum the words “To the extent feasible” should be inserted at the beginning of this section.

Section 5.8.3.7/8 Directory Assistance and Operator Services / Public Emergency Call Services

SingTel does not believe that the services covered in these two sections are properly classified as essential “facilities” – they are not facilities.  It does not make sense to talk in terms of leasing these services.  However, SingTel would support a separate section which requires a Licensee to provide some of these services to customers of other Licensees at a commercial rate.  However, SingTel does not see the need for a requirement to provide directory enquiries services, as these are currently offered by a number of Licensees.  

Section 5.8.3.10 Obligation to Combine Elements Upon Request

SingTel believes that the obligations imposed by this section are too broad.  The requirement to combine services should be limited to essential facilities as discussed above in this response.  Further, such a requirement must necessarily be subject to feasibility, given the many issues that may arise from a request to combine many different elements..  

SingTel believes that it is unreasonable to require a Licensee to combine elements in the most technically efficient manner, as this requirement is ambiguous, may be subject to legitimate disagreements between the parties, and the most technically efficient manner of combination may not be readily available or the most cost-effective.  SingTel believes that any such obligation should be limited to an obligation on a Licensee not to unduly discriminate against another Licensee in combining requested elements and that a Licensee should only be required to combine elements to the extent that they are combined with that Licensee’s own network.  Further, a Licensee should not be required to provide another Licensee with a combination of elements which it does not offer to its own customers.  

SingTel queries the inclusion of this obligation in the Code and does not understand why a Dominant Licensee should be required to bundle.  SingTel believes that interconnection and access seekers should bear the responsibility of combining the required elements themselves into a product which they wish to supply to their customers.  

Section 5.8.3.11 Obligation to Offer Integrated Platform

SingTel believes that this section imposes obligations which are too broad.  It goes well beyond essential facilities regulation and would have the effect of requiring a Licensee to provide non-essential facilities to other Licensees.  As noted above, such an obligation would have serious impacts on investment in telecommunications facilities in Singapore.  

SingTel submits that this section should only require a Licensee to provide another Licensee with access to an essential facility.  The obligation to provide an end-to-end service should rest with the access seeking Licensee.  

If the IDA nevertheless requires provision of bundled elements, only the regulated element should be subject to cost-based pricing.  The other elements will be subject to competition constraints or may be provided by the requesting party.

Section 5.8.4 Provision of Wholesale Service

SingTel is greatly concerned that the obligation under section 5.8.4, that “Unless the parties agree otherwise, a Dominant Licensee must allow a Requesting Licensee to purchase, at wholesale rates, any telecommunication service that the Licensee provides to end-users at retail rates”, is unduly broad in its terms and would have an adverse effect on the development of competition in the telecommunications industry in Singapore.

This obligation goes substantially beyond an interconnection obligation in requiring Dominant Licensees to make available their entire portfolio of services at a discount to competitors.  The effect of this would to severely discourage infrastructure investment and innovation.  Non-dominant licensees would be able to buy the services they desired to offer at the wholesale rates and resell them at retail rates.  They would not incur the expense and risk associated with rolling out infrastructure of their own.  This strong incentive to re-sell services rather than roll out network would severely inhibit facilities-based competition in Singapore. 

Because section 5.8.4 applies to “any telecommunication service that the Licensee provides to end-users at retail rates”, Dominant Licensees would have no incentive to innovate.  As soon as they developed a new service, their rivals would have the opportunity to re-sell it.  This would allow the re-sellers to “free ride” on the Dominant Licensees’ research and development work.  The innovator would not gain the normal return to its investment in creating the innovation, so could not be expected to continue to make that investment. 

Such an obligation could only encourage reseller based competition in Singapore, and will actively discourage investment in telecommunications facilities and therefore prevent facilities based competition and prevent the goal set out in s 1.1(f) of the Code from being achieved.

As a result, this section moves well away from the principle that regulation is only required where the market fails.  For competitive wholesale services, there should be no regulatory obligation to provide and the market should be left to determine the most appropriate outcomes.

 SingTel submits that this section must be deleted.  

Section 5.8.5 Collocation

SingTel believes that any requirement in the Code for a Relevantly Dominant Licensee to allow another Licensee to collocate must be subject to the right of the Relevantly Dominant Licensee to reserve space in its facilities for its own future use.  SingTel believes that the first option for collocation should be virtual collocation rather than physical collocation.  Further, collocation obligations should only be imposed on a Relevantly Dominant Licensee when the facility is ESF (as discussed in section 3.3 of this response).  

Such an approach would be consistent with the approach adopted in Hong Kong, where a Fixed Telecommunication Network Services Licence imposes the following obligations in relation to facilities sharing:

“31
Provision, use and sharing of certain facilities
(1)
Where the Authority reasonably forms the opinion that it is in the public interest that certain types of facilities ought to be provided, used or shared by more than one licensee or the Hong Kong Telephone Company Limited, he may issue directions requiring the licensee to co-ordinate and co-operate with any other licensee, the Hong Kong Telephone Company Limited or any other authorised person in respect of such provision, use or sharing of any such facility.  The licensee shall comply with such directions.  Prior to forming any opinion and issuing any direction under this paragraph, the Authority will provide a reasonable opportunity for the licensee, the Hong Kong Telephone Company Limited and any other interested parties to make representations on the matter to the Authority.

(2)
In considering the public interest pursuant to paragraph (1), the Authority will take into account –

(e) whether the facility is a bottleneck;

(f) whether the facility can be reasonably duplicated or substituted;

(g) the existence of technical alternatives for the facility;

(h) whether the facility is critical to the supply of service by the licensees;

(i) whether the facility has available capacity having regard to the current and reasonable future needs of the licensee to which the facility belongs;

(j) whether joint use of the facility encourages the effective and efficient use of telecommunications infrastructure; and

(k) the costs, time penalties and inconvenience to the licensees and the public of the alternatives to the shared provision and use of the facility.”

Further, SingTel believes that this obligation should extend to all facilities-based Licensees, not just Relevantly Dominant Licensees.  

SingTel believes that in a situation where there isn’t physically enough space for collocation the obligation on the Licensee should not extend beyond requiring the Licensee to look for alternative space where the collocation could occur.  

Section 5.8.5.2 Equipment that may be co-located

SingTel does not agree with a blanket requirement to allow multi-purpose equipment to be co-located.  This would allow a new licensee to require access to be provided for an entire switch which has some small interconnection function.  SingTel believes this obligation should be removed or multi-function equipment only allowed when the other functions are ancillary to interconnection or where the equipment is otherwise used predominantly for interconnection.

Section 5.8.5.3 Security Provisions

SingTel believes that this section should not be subject to a blanket ban on discrimination.  SingTel believes that Licensees should be allowed the freedom to vary physical access procedures where security is concerned because Licensees may have more established relations with some Licensees compared to others.  SingTel does not believe that it is either necessary or efficient to require a Licensee to impose security restrictions on a Licensee with whom it has a long standing relationship merely because it has placed such restrictions on another Licensee with whom it has never dealt before.  

SingTel believes that this section should be deleted.  

Section 5.8.6 Compensation for Origination, Transport and Termination

SingTel does not believe that the Code should place general obligations on all Licensees in a section of the Code which addresses Relevantly Dominant Licensee obligations in relation to interconnection.  Clearly, all Licensees have an obligation to pay for interconnection services.  As stated above “transport” should not form par to the regulated function of the Code and should be removed (although compensation should be paid, if it is provided  of course).

Section 5.8.7 Compensation for Significant Interface Changes 

SingTel does not believe that the requirement to compensate for significant interface changes should be restricted to Relevantly Dominant Licensees.  Such an obligation should apply to all Licensees.  

Section 5.8.8. Pricing 

SingTel does not believe that these cost-based pricing principles should apply to the provision of network elements and collocation generally or to transport.  They should only apply where parties can establish essential facility characters.  Further, SingTel believes that imposing these pricing principles only on Relevantly Dominant Licensees and not other Licensees is inappropriate, will distort competition and will actively discourage facilities investment.  

Section 5.8.8.2 Interim Prices

SingTel believes that it is inconsistent for IDA to set standard charges if it moves to a model with differential pricing for service based operators and facilities based operators with limited infrastructure . At a minimum, these charges will have to be re-examined to comply with this requirement if introduced.

Section 5.8.9 Duration of Agreements

SingTel does not consider that it is necessary to stipulate the term of agreements in the Code, given the limitation already imposed on termination and suspension.  This section should be deleted.  

Section 5.9 Implementation of Dispute Resolution Procedure by Licensees

SingTel believes that the 14 days which is allowed under this section for an interconnection agreement to be submitted to IDA is unreasonably short.  The agreement may still require significant drafting even after the direction has been received.   A period of 60 days should be allowed.

Section 5.10 Publication of Interconnection Agreements

SingTel does not consider that this section is necessary.  Interconnection agreements are private agreements between Licensees, and given the obligations in the Code in relation to discrimination, SingTel does not believe that IDA should publish these agreements.  Further, the obligations in the Code dealing with RIOs also obviate the need for these agreements to be made public.  

SingTel submits that this section should be amended such that the only obligation is for the agreements to be registered with IDA and that they not be published.  This will provide the necessary regulatory transparency without the potential of anti-competitive effects “signalling” that would result from such publication.

Section 5.11 “Opt-in” Rights

SingTel does not consider that this section is necessary given the protection in the Code against possible discrimination by a Licensee.  Further, this section does not recognise that objective differences between Licensees should be a legitimate reason for differences in terms (see generally the discussion above in relation to undue discrimination in response to s 4.4).  

Section 5.12 Status of Agreements Entered Into Prior to the Effective Date of the Code

SingTel supports the protection given by this section to pre-existing, approved interconnection agreements.  SingTel believes that this section should be modified so that it states expressly that the introduction of the Code must not be used by a Licensee to justify the renegotiation of a pre-existing interconnection agreement.  

Section 6.1 Over-view

SingTel believes that section 6 overlaps sections 4 and 5 and is inconsistent with obligations set out in those sections.  However, SingTel believes that if the recommendations in its responses to sections 4 and 5 are adopted then this issue may be resolved.  

Further, this section does not adequately define an essential facility.  As discussed above, an essential facility must be a bottleneck.  SingTel submits that the definition of an essential facility in this section should be amended so that it states that a facility is not an essential facility unless (in addition to the factors set out in s 6.1):

(l) it is not economic to duplicate the facility; and

(m) no alternatives exist to the use of the facility for the provision of the relevant service.  

Further, this section should not require an essential facility to be shared where sharing is not technically feasible.  

Section 6.3 Procedures for Requesting Sharing of a Facility

This section should be amended to state that there is no obligation on a Licensee to share telecommunications facilities generally, and that this section only applies to essential facilities.  

Section 6.3.2 Request to IDA

SingTel submits that the 30 day period stipulated in this section is too short a period.  SingTel does not consider that commercial negotiations could properly be held to have failed after such a short period of time.  SingTel believes a period of 90 days would be more appropriate.

Further, when notifying the IDA, the Requesting Licensee should be required to provide the IDA with a chronology of the negotiations to date, including details of the offers which have been made by the parties in an attempt to reach agreement.  

Section 6.4.1 General Standard

SingTel supports the obligation to show that a facility is an essential facility being placed on the Requesting Licensee.  SingTel does not as discussed above, agree with the reference to “profitable” market entry.  This should refer instead to “efficient” market entry.

As discussed above in relation to s 6.1, this section should also recognise technical justifications for the inability of a Licensee to share an essential facility.  

Section 6.4.2 Excess Capacity

As discussed above in relation to s 5.8.5, SingTel supports the right of a Licensee controlling an essential facility to reserve capacity for its reasonably anticipated future demand.  This is consistent with the response in other jurisdictions such as Hong Kong and recognises the substantial investment this owning licensee will have made.  Such a right is also contained in s 31 of the Fixed Telecommunication Network Services Licence in Hong Kong (set out above in response to s 5.8.5 of the Code).  The Hong Kong Licence states that the Authority, in determining whether to require facility sharing, will take into account:

“whether the facility has available capacity having regard to the current and reasonable future needs of the licensee to which the facility belongs”

Section 6.4.3 Impact on Deployment of New or Upgraded Infrastructure 

SingTel agrees with this paragraph and notes that new infrastructure should not be a bottleneck.  If new infrastructure can be built by one licensee, it should be able to be built by another.

Section 6.5.2 IDA Dispute Resolution Procedures 

SingTel does not believe that sharing should be allowed on an interim basis since such a direction from the IDA would have the effect of predetermining the outcome of the dispute since the equipment would already be installed.  It would be virtually impossible to reverse an interim sharing arrangement once installation of equipment had occurred.  This sentence should be deleted or limited to preliminary steps in this sharing process (eg. negotiation with landlord could commence).
3.6 Section 7 Abuse of Position by a Dominant Licensee

Section 7.1 Over-view

SingTel endorses the approach outlined in section 7.1 that “Dominant Licensees must not use their economic position to act in a manner that can impede competition.” SingTel submits that emphasis must be placed on the “use” of an economic position to impede competition, as establishing a necessary causal connection between the licensee’s dominance and its conduct. Unless conduct involves the exploitation of the position of dominance it is unobjectionable in competition terms. 

SingTel considers that this caused connection should be reflected in other Code provisions by clarifying that the conduct is proscribed only insofar as it relates to supply of services in relation to which a Licensee is dominant.

Section 7.2 Pricing Abuses

SingTel welcomes the statement that the IDA will not “in general” review prices the licensee charges once it complies with the pricing requirements in sections 3 and 5 of the Code. SingTel is concerned, however, that in the interests of certainty and conservation of regulatory resources, the expression “in general” is unduly vague.

SingTel submits that the section should be amended to provide that if the IDA approves prices through the tariff process or registration of an interconnect agreement those prices cannot be challenged as anti-competitive.

Section 7.2.1 Predatory Prices

SingTel endorses the view expressed in section 7.2.1 that “Vigorous price competition is the hallmark of a competitive market.” SingTel is concerned, however, that the criteria for identification of “predatory pricing” set out in the section are inadequate and prone to lead to erroneous characterisation of legitimate pricing as “predatory”. 

SingTel submits that, more than “a likelihood” should be shown that efficient rivals will be driven from the market or deterred from entering it. There should be evidence of actual exclusion, rather than the “likelihood” of such. Secondly, when assessing the effect on other “efficient” firms, it is essential that firms that are at least as efficient as the alleged predator are considered, because firms that may be fairly “efficient” but are less efficient can be expected to depart from the market in the long run. They must also be as efficient as the alleged predator in the provision of the particular service in question, not in their operations overall. If a firm is an efficient firm but less efficient in its production of a particular service it can be expected to cease production of that service in the long run. Thirdly, entry barriers should be such as to enable the alleged predator to more than recoup the losses incurred during its price cutting. If the alleged predator is able only to recoup the same amount as the losses, then predation would not be a rational strategy for it to engage in. 

Section 7.2.2 Price Squeezes

SingTel is satisfied that section 7.2.2 would provide a satisfactory safeguard against price-squeezing by Dominant Licensees. SingTel notes, however, that the section 7.2.2 test differs from the more orthodox test which is whether the price is so high that an efficient competitor would be unable to make a reasonable profit. 

SingTel submits that section 7.2.2 should be amended to provide that an input may not be sold to a downstream competitor “at a price that is so high that an efficient competitor purchasing the input at that price would be unable to make a reasonable profit”. Such a test is more objective than that presently proposed, which depends on the profitability of the Dominant Licensee’s downstream affiliate.

Section 7.3.1 Cross-subsidisation

SingTel is concerned that the prohibition against cross-subsidisation is, as presently expressed, too general in scope. There is no competitive harm in cross-subsidisation unless it is to enable predatory pricing (in which case it would be caught by section 7.2.1) or it is driving up the prices of non-competitive services (to provide the revenue to fund the cross-subsidy). The prohibition should, SingTel submits, be limited to cross-subsidies from non-competitive to competitive markets. 

In addition, section 7.3.1 and 7.3.2 should, for consistency with section 7.3, clarify that it is an element of the contravention that the impugned conduct give rise to “an anti-competitive advantage” in favour of the Dominant Licensee.

Section 7.3.2 Access discrimination

SingTel is concerned that section 7.3.2 is duplicative and unnecessary. Section 7.2.2 deals adequately with access by “downstream” licensees to an input provided by a Dominant Licensee and section 3.3.3 prohibits unreasonable discrimination by a Dominant Licensee. 

SingTel is also greatly concerned that section 7.3.2 makes no provision for discrimination in prices, terms or conditions that is necessary because of differences in the costs or conditions of supplying the parties in question, or bona fide for meeting competition.

In SingTel’s submission section 7.3.2 is unnecessary and should be omitted from the proposed Code.

3.7 Section 8 Agreements Involving Licensees that Unreasonably Restrict Competition

Section 8.1 Over-view

SingTel supports IDA action in relation to agreements that are restrictive of competition. SingTel is concerned, however, that the expression “unreasonably restricting competition” sets a subjective and uncertain standard. SingTel submits that an objective test such as “substantially restricts competition” (Hong Kong) or “substantially lessens competition” (Australia) should be substituted.

Section 8.3 Prohibited Agreements between Competing Licensees

SingTel is concerned that this section provides little illumination of the kinds of agreements in question which “are almost always likely to have an adverse effect”. SingTel submits that the section should make it clear that it deals with horizontal agreements between licensees who are competitive with each other.

Section 8.3.2 Bid Rigging

SingTel is concerned that this provision is too broad in scope and without sound foundation. SingTel is unclear why joint bidding (e.g. for 3G spectrum licences) should not be permitted if full disclosure is made and the conduct does not infringe other competition safeguards. 

Section 8.3.3 Geographic and Customer Divisions and 8.3.4 Group Boycotts 

SingTel is concerned that these provisions make no exception for related companies. No anti-competitive injury is caused where a Licensee agrees with another to which it is related not to compete in a particular area or for particular customers. 

The prohibitions should also be subject, SingTel submits, to an “anti-competitive purpose or effect” test. Such a requirement would allow agreements between licensees that are not anti-competitive in nature, such as where joint tenderers agree not to deal with a supplier that has proved unreliable or a customer with a dubious credit history.

Section 8.4 Agreements between Competing Licensees that Will be Assessed Based on Competitive Effects

SingTel endorses the approach of determining whether agreements are permissible on the basis of their actual or likely effects on competition. SingTel is gravely concerned that section 8.4 does not prescribe the threshold at which anti-competitive effect will put an agreement within the prohibition. As presently worded, section 8.4 appears to prohibit an agreement which has any anti-competitive effect at all. 

SingTel submits that section 8.4 should be amended to make it clear that the IDA will assess the permissibility of agreements on the basis of whether they will (for example) have the effect of preventing or substantially restricting competition. In the absence of an explicit standard, determinations that agreements are impermissible may have the appearance of arbitrariness. If the standard sets a low threshold, IDA resources are likely to be wasted in examining trivially anti-competitive implications of many agreements.

Section 8.4.3 Efficiencies

SingTel endorses the view that a potentially anti-competitive agreement might nevertheless be permissible because of other positive effects. SingTel is concerned, however, that the test of whether “such efficiencies offset the potential anti-competitive effect” may be too narrow to encompass the full range of beneficial agreements.

SingTel submits that a more flexible test should be adopted which is not limited to “efficiencies” defined in terms of costs reductions but rather examines whether the “public benefit” flowing from the agreement is likely to be such as to outweigh any anti-competitive detriment.  Such a test is commonplace in other jurisdictions.

Section 8.5 Agreements Between Licensees at Different Levels in the Supply Chain

SingTel is gravely concerned that the prohibition in section 8.5 is unnecessarily general and makes inadequate provision for ascertaining whether vertical agreements have pro-competitive effect. On its face, section 8.5 prohibits any vertical agreement having the effect of “limiting competition” regardless of the efficiencies or other public benefits it might give rise to. 

SingTel also considers that the test of “limiting competition” is unduly vague. SingTel submits that the test should be whether such agreements have the effect of “substantially lessening competition” or “preventing or substantially restricting competition”.

Section 8.5.1 Vertical Price Fixing

SingTel submits that section 8.5.1 should make allowance for agreement between a Facilities-based Licensee and a Services-based Licensee in circumstances where the latter is a related entity of the former. 

Section 8.5.2 Vertical Customer Allocation and Vertical Territorial Allocation

SingTel is concerned that section 8.5.2, as presently worded, may prohibit efficiency-enhancing conduct. SingTel notes that some vertical market divisions may be pro-competitive and beneficial to consumer welfare. Therefore, SingTel submits, the section 8.5.2 prohibition should be qualified by a competitive effects test, such as requiring that impugned conduct have the effect of “preventing or substantially restricting competition”. 

Section 8.5.3 Exclusive Dealing

SingTel is concerned that this prohibition, as presently worded, is broader than the prevention of anti-competitive harm requires. Specifically, section 8.5.3 should be amended to make it clear that it prohibits the packaging of services by different Licensees only in circumstances where one of the products is not a competitive product. SingTel submits that section 8.5.3 should require that one of the packaged products must be provided by a Licensee that is dominant in the market for that product. 

3.8 Section 9 Consolidations by Licensees that are Likely to Restrict Competition

Section 9.1 Over-view

SingTel endorses the view that the IDA must refuse to assign or transfer control of a licence or must impose conditions on such assignment or transfer in some circumstances. SingTel is concerned, however, that whether “a transaction risks harming the competitive process” is an uncertain test for IDA intervention. As any degree of “harm” to competition potentially falls foul of the section, the test is likely to be wasteful of IDA resources. SingTel submits that a more appropriate test would require IDA scrutiny of the licence assignment or transfer where the transaction would be likely to create or strengthen a position of dominance enjoyed by one or more of the parties to the transaction.

Section 9.3 Procedures

SingTel is gravely concerned that, since IDA approval is necessary in the circumstances set out in sections 9.2, 9.2.1 and 9.2.2, the IDA should be under a more stringent obligation than to “attempt to issue a decision … within 90 days”. SingTel submits that section 9.3 should be amended to require the IDA to issue a decision indicating whether it approves, rejects or approves subject to conditions the request to assign or transfer control of the licence within 20 days.

Section 9.4.3 Assessing the Potential Anti-Competitive Consequences

SingTel welcomes the policy expressed in section 9.4.3 that “The market concentration analysis is not intended to be dispositive” and the IDA will also consider “market-specific factors”. However, SingTel is concerned that relevant market-specific factors are not specified.

SingTel submits that section 9.4.3 should be amended to specify the kinds of market-specific factors that the IDA may take into account, in addition to market concentration, such as:

the height of barriers to entry to the market;

the availability of substitutes in the market;

dynamic characteristics of the market, including growth, innovation and product differentiation.

Section 9.5.2

SingTel welcomes the rule that IDA will, if it denies an application, provide a written statement of the reasons for doing so. SingTel is concerned that section 9.5.2 makes no provision as to the timing of making the statement of reasons available nor for comments by the applicant.

SingTel submits that section 9.5.2 should be amended to require the IDA, where it proposes to deny an application, to make available a statement of its reasons for denying the application and allow the applicant an opportunity to be heard in relation to the application, before the decision to refuse the application becomes effective. 

Section 9.5.3.5 Other Pro-competitive Conditions

SingTel is concerned that a power to impose conditions for approval of the application “that are designed to increase competition” is unnecessary, conducive to uncertainty and liable to have unanticipated consequences. 

In SingTel’s submission, the proper role of conditions is limited to addressing any perceived or potential anti-competitive effects flowing from the application for transfer or assignment of licence (as specified in section 9.5.3). Conditions should not be used to promote new entry or the development of new competition, which is properly the province of more transparent legislative and regulatory processes.  SingTel is also concerned that the section as drafted would allow imposition of conditions which had no direct relationship to the merger such as a requirement to increase competition in a service area not affected by the merger.

SingTel submits that section 9.5.3.5 should be removed from the proposed Code.

3.8.1 Section 10 Enforcement of the Competition Code
Section 10.2.1 Timeliness

SingTel welcomes the statement of timeliness of enforcement action set out in section 10.2.1.

Section 10.2.2 Open and Reasoned Decision Making

SingTel fully endorses the statement of IDA’s obligations to conduct adjudications in an open, transparent manner, to allow Licensees full and fair opportunity to respond to claims and to seek review of decisions. SingTel submits that the IDA should also be obliged to make available to the parties a written statement of its reasons for all adjudicatory decisions. 

Section 10.3.2.3.1 Base Penalties

SingTel is unclear why the amount of $100,000 is the “base penalty” for any contravention of the Code or why it should “provide the starting point for IDA’s calculation of any penalty”. SingTel submits that specification of a “base penalty” for such a diverse range of conduct as the Code encompasses is unhelpful to Licensees or enforcers.

Section 10.3.2.3.3 Mitigating Factors

SingTel submits that the Licensee being “a small or medium-sized enterprise” should not be a mitigating factor in cases where the contravention is serious.

Section 10.3.2.4 Suspension or Revocation of Licence

SingTel appreciates that it is proper for the IDA to have in reserve, “in extreme cases” the power to “temporarily suspend, unilaterally modify or permanently revoke” a licence but is concerned that such power ought not be exercised in other than the most extreme cases.

SingTel submits that section 10.3.2.4 should be amended to provide that these powers will only be exercised in cases of the most serious contraventions and intransigent non-compliance and then will only be exercised with due regard to the impact on the Licensee’s business, the public interest, the interests of the Licensee’s customers and the interests of the Licensee’s supplier’s and interconnected parties.

Section 10.4.1 Procedures

SingTel welcomes provision in section 10.4.1 for a written Request for Enforcement and sworn statement attesting to matters therein to ensure IDA resources are not wasted by baseless claims.

Section 10.5 Request for Advisory Guidance

SingTel welcomes provision in section 10.5 for “advisory guidance regarding any matter within the scope of this Code”. SingTel submits that, for clarity, section 10.5 should expressly provide that any statement of guidance is “advisory” only and is not binding on the IDA or evidence of the legal implications of any conduct in Court. 

Section 10.5.1 Procedures

SingTel is concerned that treating all communications in connection with a request for advisory guidance as “public documents”,  unless confidential treatment is specifically requested, will deter parties from seeking advice. SingTel submits that all parties should be encouraged to seek advice in order to maximise compliance and avoid unnecessary enforcement costs. To that end, SingTel submits that all communications in connection with a request for advisory guidance should be treated as confidential, unless publication is specifically requested by any party and agreed to by all parties concerned.

Section 10.5.2 Legal Effect of Guidance

SingTel appreciates that advisory guidance should not generally fetter the IDA’s freedom of action in the future. In order for parties to have confidence in the advisory guidance procedure, however, SingTel submits that section 10.5.2 should be amended to provide that the IDA will only take enforcement action against any party in respect of conduct if the conduct is materially different from that previously approved or it the IDA has given reasonable notice in advance that it has changed its views in relation to that conduct and given affected parties a reasonable opportunity to desist from or vary the conduct in question.

4. Suggestions for additional provisions

If the various recommendations recommended in Part 3 of this submission are made, SingTel is of the view that no additional provisions would be required to be incorporated in the proposed Code.

If, after receiving submissions, it is intended to incorporate additional provisions in the Code, SingTel would welcome the opportunity to comment on any such additional provisions.

�    see ACCC: Access Pricing Principles – Telecommunications July 1997 available at www.accc.gov.au/telco/fs-telecom.htm


�   As SingTel strongly considers that the test for dominance should be assessed on a market by market basis rather than a service by service basis, references in this part of SingTel’s response will refer to a market based assessment.  However, if the IDA does not accept SingTel’s submissions in this regard, then references in this part of the response to market based assessment should be read as a service by service based assessment.  


�    A statement issued by the Director General of Telecommunications dated November 1999


�    p 40





SINGTEL GROUP - COP(COMPETITION) RESPONSE.DOC 05/06/00 13:49
Page 54

