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STARHUB SUBMISSION ON THE IDA

CONSULTATIVE DOCUMENT FOR THE Proposed Code of Practice

for Competition in the Provision of Telecommunication Services

1. Description of the commenting party and its interest in the proceeding

1.1 Description

StarHub Pte Ltd and StarHub Mobile Pte Ltd were awarded a Public Basic Telecommunication Services (PBTS) licence and a Public Cellular Mobile Telephone Services (PCMTS) Licence in Singapore on 5 May 1998.

StarHub launched its commercial PBTS and PCMTS services on 1 April 2000.  StarHub acquired CyberWay (now StarHub Internet) for the provision of Public Internet Access Services in Singapore on 21 January 1999.

This response to IDA’s Consultation Paper on the Proposed Code of Practice for Competition in the Provision of Telecommunication Services ("Code") represents the views of the StarHub group of companies, namely, StarHub Pte Ltd, StarHub Mobile Pte Ltd and StarHub Internet Pte Ltd.

1.2 Interest in the Proceedings

StarHub has been dealing with the incumbent, SingTel, for over a year and is in a unique position to comment on the problems it faced and still faces as a new entrant to the local telecommunications market.  Few of the problems StarHub has encountered have been satisfactorily resolved without swift regulatory intervention.

StarHub does not consider that the situation will change markedly in a fully liberalised environment.  Instead, the problems may intensify, particularly at the service provider level, and will require more, not less, regulatory intervention for the market to achieve efficient, competitive provision of services as policy intends.

1.3 Request for Second Consultation

The Code is critically important for ensuring competition in the Singapore telecommunications market and covers a wide and complex range of issues.  Accordingly, StarHub requests that the IDA release a second draft of the Proposed Code for consultation and comments, with more time given for further debate and responses.  StarHub suggests that such further consultation should be at least equal to the initial consultation period of six weeks.

2. General Views

StarHub welcomes IDA’s consultation and supports the framework proposed by IDA, which it believes will provide the necessary environment to create and sustain competition.

There are a few key areas where the draft Code may be further developed:

2.1 Classification of Licensees 

(a) Dominance

Following IDA's "big bang" approach to liberalisation in April this year, new entrants to Singapore's telecommunications market, including StarHub, face a powerful incumbent.  The sheer weight of cash assets at SingTel's disposal, relative to the size of the market open to competition, is tremendous.  Added to that, SingTel's ubiquitous network, large experienced workforce, impressive resources and customer loyalty, entrenched by the fact that every Singaporean is directly or indirectly a shareholder in SingTel, makes the task of any new entrant very difficult.  

The IDA is therefore to be commended for recognising the need for regulation of a Dominant Licensee in a relevant market, in order to allow the development of an effective competitive telecommunications market in Singapore.  Ensuring a level playing field is essential to encourage new entry and the provision of innovative new services to the benefit of customers.

However, the scope of services in which SingTel has, at the outset, been classified as dominant is very limited, considering that SingTel had 100% market share up to 1 April 2000 in all areas except for mobile telephony and Internet service provision.

This raises a major concern as to how the guidelines for assessing markets and dominance have been applied, as SingTel should definitely be classified as dominant in more markets.  For example, SingTel Mobile has a market share of 66% for mobile telephony services.  SingTel also holds a 100% market share for connection services to international cables.  The relevant barriers to entry are not low, yet SingTel has not been classified as dominant in either of these markets.  

This also raises the issue of transparency in application and StarHub respectfully requests that the IDA publish its reasons for finding a Licensee dominant or non-dominant (for both its initial findings and subsequent reviews). 

Please see our comments on paragraph 2.3 Initial Designation of Dominant Licensees.

(b) Market Definition

The methodology and economic tests used in defining markets are complex and require greater explanation than they are currently given in the Code.  Please see our comments on Paragraph 2.5.2 Determining Barriers to Entry.  As much depends upon the definition of the market, StarHub also considers that the Code should contain a mechanism for Licensees to make submissions in relation to relevant factors, including their views upon the relevant market. 

2.2 Sharing of Essential Facilities

StarHub considers that the provisions of Section 6, which mandate access to essential facilities, should only apply to existing infrastructure.  In particular, StarHub refers to the presentation of Deloitte Consulting at the IDA Forum on 15 May:  Overview of Draft Interconnection Policies (page 19), where such a distinction is made between mandating access only to existing facilities, in order to encourage commercially negotiated access for future infrastructure.  Please see our comments on Paragraph 6.1 Over-view.

This also raises a major concern for StarHub, as a number of critical details made in the Deloitte Consulting presentation have not been included in the Code.  StarHub expects that such details will be included in the next consultation draft.

2.3 Regulatory Principles

(a) Reliance on Market Forces

It is imperative that the Code recognises that currently, the market is underdeveloped and is not yet fully nor effectively competitive.  The transitory phase from monopoly to oligopoly in the telecommunications industry should be governed by strong regulation so as to open markets; this will promote competition before the market is sufficiently mature for light touch regulation.
(b) Principles 

The approach of certain parts of the Code seems based on specifying particular anti-competitive conduct, rather than a broad prohibition outlawing certain types of behaviour, backed up by examples of what might constitute such behaviour.  Please see our comments on Section 7 Abuse of Position by Dominant Licensee.  

As a result, the Code may be ineffective if the particular anti-competitive course of conduct is not covered by the Code and will therefore require frequent review to keep it up to date.  Additionally, as the industry is subject to rapid technological changes, this could deprive the Code of much of its teeth and defeat the IDA's objective of a fully competitive market.  

Accordingly, StarHub suggests that there should be a blanket prohibition on abuse of a dominant position and the examples given by the IDA should be clearly marked as non-exhaustive.  The examples of anti-competitive behaviour and the IDA's methodology for assessing them could then be explained in detailed guidelines.  Similar considerations apply in relation to Section 8 (Agreements Involving Licensees that Unreasonably Restrict Competition).

(c) Detailed Guidelines

In pursuing IDA's goal of a fully competitive market, it is important for regulation to be both transparent and sufficiently detailed, so that companies can be reasonably certain of when it will apply and the procedures arising under it.  The Code would benefit from the drafting of further clarificatory guidelines (for example, on market definition and anti-competitive conduct, as set out above and in our specific comments).  The guidelines could be frequently updated to reflect changes in the IDA's thinking on a subject and include precedents and references to cases when they are developed by the IDA.

2.4 Enforcement of the Code

(a) Interim Measures

The Code it needs to make clear that the IDA can interim orders during the conduct of an investigation.  Regulation is ineffective if it takes too long for anti-competitive behaviour to be addressed.  By the time the issue is resolved, the competitor complaining about the behaviour could have been forced to exit the market.  

StarHub suggests that the IDA should be given power to make interim orders if it has reason to believe that there is a breach of the competition law provisions of the Code.  This would prevent continuing damage from prima facie anti-competitive conduct pending a full hearing.  Please see our comments on Paragraph 10.3.2  Remedies.

(b) Enforcement Mechanisms

The Code lacks effective enforcement mechanisms, which weakens its effectiveness and could lead to abuse by a Licensee, as effectively, a Licensee can avoid compliance with the Code.  The IDA has only limited powers to request information and failure to comply with an information request does not result in the commission of an offence. The IDA’s powers have to be widened to address this issue.

(c) Private Rights of Enforcement

  StarHub considers that it is a major weakness that the Code and the Telecommunications Act 1999 only provide an aggrieved Licensee with the right to complain, but not the right to obtain relief from the defaulting Licensee. StarHub recommends that the aggrieved Licensee be able to seek relief in court from the defaulting Licensee, founding its right to do so on IDA’s decision.  This will augment IDA’s objectives by providing one of the bases for industry self-regulation.

(d) Remedies

The orders that the IDA can make are aimed at effectively controlling or discouraging anti-competitive behaviour. In addition to (c) above, StarHub suggests that the IDA also consider the inclusion of a disgorgement remedy that can force an operator found to be in breach of the competition provisions of the Code to pay to the aggrieved player a proportion of the revenue earned through the anti-competitive conduct, that is, in effect to pay damages for the breach.  

Please refer additionally to our specific comments on Section 10.

3. Comments regarding specific provisions of the proposed Code

Our detailed comments in relation to specific Paragraphs of the Code are as follows.  We have also marked up our suggested amendments to specific Paragraphs.

Section 1 - Introduction

1.3.1  Reliance on Market Forces and 1.3.5  Elimination or Modification of Unnecessary Code Provisions

As set out in its General Views (Part 2.2(a) above), it is crucial that the Code recognises that currently, the market is underdeveloped and is not yet fully competitive and StarHub expects that the statements made in these Paragraphs reflect this position.
1.3.4  Platform Neutrality  

StarHub agrees that Dominant Licensees, who operate using different platforms, should be subject to additional regulatory obligations, given their capacity to affect other platforms.

Since the incumbent is vertically integrated and operates on a series of levels (local loop, transport, service provider), cross-market leverage is a very important advantage.  The incumbent can also use its dominance in the local loop market to gain advantage in other, adjacent markets.  Also, the incumbent has the advantages of ‘network effects’ because of the size and scope of its network.  The effects of convergence should not be overstated – it does not obviate the market power of the incumbent.

1.3.6  Open and Reasoned Decision Making

StarHub welcomes IDA’s assurance that its decisions shall be transparent, open and reasoned. Publishing these reasoned decisions ensures that IDA is seen to be fair and equitable in its treatment of all relevant issues.  To this end, StarHub urges IDA amplify this approach with the following revisions to Paragraph 1.3.6.

Suggested Amendment:

1.3.6 Open and Reasoned Decision Making

IDA will adopt and apply provisions of this Code in a transparent manner. Where appropriate, IDA will solicit and consider comments from interested parties. Except to the extent that confidential, proprietary or commercially sensitive information is submitted, submissions will be available to the public. In arriving at its decisions, including all decisions rendered under Paragraph 10 of the Code, IDA will give full consideration to the comments received. IDA’s decisions and directions shall be made available to the public. In addition, IDA’s decisions and directions shall set out all the reasons for the decisions and directions, and all the factual bases for the decisions and directions, including the submissions of the parties and other publicly available information, which will clearly explain the bases for the Authority’s actions.Where feasible, IDA will make relevant decisions and directions available through its Website (www.ida.gov.sg). Similarly, where IDA requires a Licensee to make information publicly available, the Licensee may satisfy this obligation by posting the information on its Website.

1.3.9
Opportunity for Review

In anticipation of resourcing issues which the Minister may have in his duties for review, seeing that substantive experience and expertise generally reside with IDA,  StarHub recommends that the Minister’s review of these decisions be supplemented by establishing a standing committee in support of the Minister. The standing committee should comprise consultants and experts on the industry and/or officers from regulatory agencies from other countries. The objective for the establishment of such a standing committee will be to give a ready resource of advisers both acquainted with our regulatory environment’s special considerations and armed with the combined experience of other mature regimes The availability of external input will also lend further credibility to the review process. StarHub therefore suggests that Paragraph 1.3.9 be revised to include the following:

Suggested Amendment:

Subject to Section 1.6.8 of this Code, any Licensee that is adversely affected by a decision rendered or direction issued by IDA will have the opportunity to express any objections or make any representations prior to the date on which the decision or direction becomes effective.  IDA will consider those objections or representations and, where appropriate, will modify its decision or direction.  Any party that is aggrieved by the decision or direction of IDA may, within 14 days of the date on which the decision or direction becomes effective, appeal to the Minister of Communication and Information and Technology under Sections Section 27(4) and 69 of the Telecommunications Act of 1999.   The Minister shall set up a standing committee comprising experts from the telecommunications industry, officers from external regulatory agencies and consultants with the requisite expertise, who will be able to provide advice to the Minister from time to time on such matters as the Minister deems necessary.  Unless IDA orders otherwise, the Licensee shall comply with its decision or a direction until such time, if any, as the Minister reverses or modifies the direction or decision.
1.6.6  Right to Grant Exemptions 

Licensees will need to understand if the IDA is proposing to grant any exemptions to SingTel or any other Licensees when the Code comes into force.  There should be transparency in respect of the basis for granting any exemption.  In accordance with Paragraph 1.3.6, Open and Reasoned Decision Making, the IDA should therefore publish its findings and such findings should be subject to the right of interested parties to provide comments.  The granting of wide exemptions to SingTel could seriously undermine the IDA's objective of opened and reasoned decision making and non-discrimination.  Further, StarHub considers that no exemptions should be available for abusing a dominant position – this sort of behaviour is not excusable under any circumstances.

Suggested Amendment: 

1.6.6 Right to Grant Exemptions

Where good cause is shown, IDA may grant exemptions from the Code. Such

exemptions may be applied to individual Licensees or to specified categories

of Licensees. An exemption may be on a one-time basis, for a fixed period,

effective until the occurrence of a condition subsequent or permanent. Where

appropriate, IDA may grant exemptions subject to compliance with specified

conditions. IDA will provide a reasoned statement explaining the basis for

any exemption and publish that statement in draft.  Interested third parties 
will have 30 days in which to provide comments on the draft decision
 for IDA's consideration.
Section 2 – Classification of Licensees

2.2.2  Dominant Licensees  

StarHub considers that the definition of a Dominant Licensee, and, in particular, the reference to a Dominant Licensee reducing output and increasing prices, is more appropriate for the manufacturing, rather than info-communications, industry.  StarHub considers that more relevant examples could refer to restricting bandwidth availability or service availability.

StarHub therefore suggests that it would be preferable to adopt the test of dominance used by both the European Commission and adopted by the UK.  The European Court of Justice defined a dominant position in Case 27/76 United Brands v Commission [1978] ECR 207 as:

" ...a position of economic strength enjoyed by an undertaking which enables it to prevent effective competition being maintained on the relevant market by affording it the power to behave to an appreciable extent independently of its competitors, customers and ultimately of its consumers." 

Similarly, the UK Office of Telecommunications ("OFTEL") Guidelines on the Application of the Competition Act to Telecommunications (March 2000) ("OFTEL Guidelines") note that:

"A dominant undertaking will possess a substantial degree of market power that is in excess of any market power held by any of its competitors."

Suggested Amendment:

2.2.2 Dominant Licensees

A Licensee that enjoys  a position of economic strength, which enables it to prevent effective competition being maintained on the relevant market by affording it the power to behave to an appreciable extent independently of its competitors, customers and ultimately of its consumers, will be classified as dominant. 
2.2.3  Service-Specific Determination and 2.5.1.1  Identifying the Product Market

StarHub requests clarification of the difference, if any is intended, between services and products, especially in the context of market definition.  That is, Paragraph 2.2.3 refers specifically to a classification process applied on a service specific basis.  However, Paragraph 2.5.1.1 refers to the relevant product market for a specific service.  A services / product market is determined to some extent by functional substitutes.  If a product market is all services which are functional substitutes for one another, how can someone be dominant in various services, as there must be a definition of services which recognizes various things being functional substitutes?  Although StarHub acknowledges that the terms "product" and "service" are usually interchangeable, there may be some circularity here.
2.3  Initial Designation of Dominant Licensees  

As set out in its General Views (Part 2.2(a) above), StarHub considers that SingTel has been classified as dominant in a very narrow range of services.  StarHub would like to understand the IDA's reasoning for these classifications and suggests that such reasoning should be made public, in accordance with Paragraph 1.3.6.

StarHub supports and agrees with the current classifications of Dominant Licensees, namely:

(a) SingTel in the provision of:

· domestic exchange line; 

· xDSL; 

· domestic leased circuits; and 

· international leased circuits.

(b) SCV in the provision of cable modem service.

(c) 1-Net in the provision of ATM backbone network service.

In addition to those listed, SingTel should be classified as dominant in the following services, as SingTel clearly retains market power in these areas.

1) Local Loop 

The local loop is the access network connection between the customer premises and the local exchange, usually comprised by two copper wires.  

SingTel has a ubiquitous local network and a very strong position in the local access market, holding well over 95% of   all local loop connections, based on teledensity figures.  It is also likely to remain the primary supplier of local access in the near future.  It is in a very strong market position in the supply of access lines and therefore, potentially, in the supply of higher bandwidth services, at both the retail and wholesale level, over these access lines.

Further, SingTel has the only network that enables higher bandwidth access to be delivered over ordinary copper telephone lines using currently available DSL technology. 

The high barriers to entry here are obvious, the large cost of capital investment in local access infrastructure , logistic difficulties, SingTel control of bottleneck facilities, to name but a few. 

2) Mobile Services

SingTel holds over 66% of the market share in the mobile GSM market, based on teledensity figures.  
Further, a significant technological barrier to entry to the current mobile GSM market exists because there is a finite amount of radio spectrum available for mobile communications. GSM 900 MHz is not available to StarHub, whereas SingTel has access to both GSM 900 and 1800 MHz spectrum.  This barrier confers an absolute advantage to the incumbent, SingTel.

As it is unlikely that services will be provided over "third generation" networks for several years, third generation cannot be currently regarded as having a constraining effect on the pricing of mobile GSM services.  

There are also high operational barriers to entry as rollout of a mobile network is capital intensive.  This creates a strategic barrier, as potential new entrants have to incur a significant level of sunk costs in order to compete with the established incumbent.

3) International Direct Dial ("IDD")

Retail IDD – Retail International Direct Dialed calls are calls made by end-users dialing direct to subscribers in other countries. 

Wholesale IDD – Wholesale International Direct Dial is where one operator supplies IDD services through a commercial arrangement with other operators for onward supply to retail customers.

StarHub notes IDA’s objective of platform neutrality and our comments here are therefore in respect of all IDD services, irrespective of mode of delivery, and would therefore include for eg VOIP.

As at 31 March, 2000, SingTel held a 100% of the market share in both Retail and Wholesale IDD.  Further, there are high operational barriers to entry in international markets, as outlined by OFTEL in its November 1999 Consultation Document on Competition in International Markets, namely:

· the ability of entrants to enter into agreements with overseas operators; 

· limitations on cable capacity.  New entrants are likely to wish to purchase IRUs on existing cables, but this will only be possible to the extent that capacity is available.  In addition, cable consortia may be unwilling to make capacity available to new entrants, or may only do so on discriminatory terms; 

· limitations on cable station access; 

· difficulties in laying new cables and constructing cable landing stations. (Cable installation takes up to two years and may be uneconomic for small operators or on thin routes); and 

· availability of alternative backhaul from the cable landing station to new entrants’ existing infrastructure. 

A new entrant also needs to develop switching, route diversity and marketing programmes. As set out below, SingTel also controls access to international capacity, namely existing cable, landing stations and three major satellite earth stations.

4) Connection Services to International Cables

Connection Services include the services rendered by the operating party of a cable station in implementing, establishing and maintaining the connection between capacity on the submarine cable and the backhaul, which provides a new entrant with access to an international submarine cable.

SingTel holds 100% of the market share in Connection Services to international cables.  It controls access to two of the most important submarine cables landing in Singapore, SEA_ME_WE 3 and APCN.  These cables carry almost 100% of all international traffic originating in Singapore.

Further, SingTel also owns and controls access to relevant essential facilities, namely all existing cable landing stations and related connection equipment.  

As set out above, there are high operational barriers to entry: a new entrant that wishes to gain access to international cables has to procure its own landing rights and build its own frontier station (which process can take at least two years) or procure such services from SingTel.  For existing cables, alternative access requires the agreement of all members of the cable consortium for an additional landing point and there is a high cost and significant time period for developing such connection or landing additional cables.

5) Internet Exchange Services

SingTel Internet Exchange is dominant in the market for Internet exchange services in Singapore.  As acknowledged in OFTEL's November 1997 Statement on BT Internet Services Investigation, it is difficult to obtain reliable estimates of the total size of the market and the market shares of individual Internet access providers.   However, there are a number of clear barriers to entry.

There is a strategic barrier arising from SingTel Internet Exchange's "first mover" advantage.  SingTel Internet Exchange has been in operation for the last 3 years and has built up extensive infrastructure in terms of connections to other regional countries and the US.  Accordingly, SingTel Internet Exchange is currently best placed to offer a broader range of services other Internet Exchanges.

There are also potential entry barriers from exclusionary behaviour, given SingTel's vertical integration.  That is, SingTel holds a strong position in adjacent markets such as PSTN telephony, ISDN and private circuits provision.  SingTel also operates in the wholesale Internet access market as a backbone provider.  

SingTel's ownership of international cables (as set out above) also provides SingTel Internet Exchange with an advantage.  Without alternative access to international cables, Internet Service Providers must consider SingTel Internet Exchange for services, thus raising their costs of business. 

6) Satellite Services

SingTel is dominant in the market for access to satellite capacity (sold in various packages), owning or controlling access to 3 major earth stations, compared with one owned by ST Teleport.  SingTel holds a market share, measured in terms of capacity, of at least 85%, satisfying the primary criterion for dominance. 

In addition, there are high operational barriers to entry:  the time to build, equip and test a major earth station is in the order 12- 18 months and the cost of doing so is high.  Further, satellite services are a key facility in the support of broadband applications, broadcast services and Internet services.

StarHub considers that a separate public consultation should take place on the extent of SingTel's dominance and therefore its regulation under the Code.

2.4.3  Petition for Reclassification  
In order to ensure that the market is regulated at an appropriate level, a Licensee should be able to seek the reclassification by IDA of either itself or any other existing Licensee.  This will assist the IDA in its task by providing appropriate market information.

Suggested Amendment:  

2.4.3 Petitions for Reclassification by Licensee

A Dominant Licensee may petition IDA to be reclassified as non-dominant or a Licensee may petition IDA to reclassify another Licensee as dominant. A Licensee seeking reclassification must use the analytic approach set forth in Section 2.5 of this Code, and must support its arguments with detailed market information. Before acting on a petition for reclassification, IDA may solicit the views of competitors and customers of the Licensee.

2.5  Factor[s] Relevant to Classification of a Licensee

Comments on General Approach

Identifying the relevant product market should involve considering both supply side and demand side substitutes.  Supply side substitutes should consider both actual alternative suppliers currently available, as well as potential suppliers that do not currently supply the product but could start to supply it within a relatively short time period (taking into account barriers to entry).  Under the Guidelines to the UK Competition Act, such suppliers should usually be able to enter the market within a year.

StarHub suggests that there are other factors not listed in the Code that one would usually take into account when considering demand and supply-side substitution, such as evidence of how customers/other suppliers have reacted to previous changes in relative prices and evidence that suppliers base their business decisions on the prospects of consumer substitution between products in response to relative price changes. 

In addition, on occasions, a market may also need to be defined by reference to time.  The OFTEL Guidelines give the example of peak and off-peak telephone calls.

2.5.1.2  Identifying the Geographic Market

StarHub considers that in a country the size of Singapore, which does not have significant rural areas, it is not appropriate to refer to the relevant geographic market.  Accordingly, StarHub suggests that Paragraph 2.5.1.2 Identifying the Geographic Market should be deleted.

2.5.1.3  Calculating the Share  

Market share is generally assessed on both a value and volume of sales basis, if possible. StarHub notes the current practice of using different volume measures (eg. Number of subscribers for mobile, volume of minutes for IDD) depending on the particular service. 

In relation to the presumption of dominance, the OFTEL Guidelines suggest (based on EC law) that if a licensee has a market share persistently above 50%, the onus would normally be on the licensee to demonstrate that the specific market conditions meant it was not dominant.  That is, a licensee holding a market share of 50% is effectively presumed to be dominant.

In United Brands the European Court of Justice held that 40-45% may be sufficient, but it would depend on other factors, notably the shares of other competitors, potential competitors, buyer power, conduct and performance and entry conditions  

StarHub suggests that the initial market share threshold should be set at 40%, rather than 50%.

Suggested Amendment:

2.5.1.3 Calculating the Share

Once IDA has determined the relevant product market, it will

compile a list of all those entities that currently participate in that market.

IDA will then seek to assess the Licensee’s share of the market.Depending on the market in question, market shares will be  calculated on both a value basis using revenue figures or a volume basis using number of customers served, as appropriate. In appropriate cases, however, IDA may consider other measures of market share – such as annual turnover or capacity.  All things being equal, a Licensee with a larger market share will have a greater ability to act anti-competitively than a Licensee with a smaller market share. IDA will presume that a Licensee with a market share in excess of 40 percent should be classified as a Dominant Licensee. In appropriate cases, however, a Licensee with less than a 40 percent market share may be classified as dominant, whilst a Licensee with more than a 40 percent share may be classified as a non-dominant.

The Code should also recognise that dominance may also be exercised jointly or collectively.  The European Court of First Instance in Case T-68/89, Societa Italiano Vetro SpA v Commission  ECR 1403, [1992] 5 CMLR 302 (known as the "Flat Glass" case) stated that:

"There is nothing in principle to prevent two or more independent economic entities from being, on a specific market, united by such economic links that, by virtue of that fact, together they hold a dominant position vis a vis the other operators in the market."

2.5.2  Determining Barriers to Entry

This Paragraph mainly considers market share and barriers to entry as factors to be taken into account when assessing whether an undertaking is likely to have market power or be in a position of dominance.  The IDA notes that market share will not always equate to market power and a finding of dominance.  

StarHub suggests that other factors such as prices and profitability and vertical relationships, actual and potential competitors, buyer power, conduct and performance and entry conditions should also be considered and in order to provide transparency on the application of the Code, should be listed here, together with an indication of how they will be assessed. 

StarHub also suggests that it may be appropriate to seek the views of competitors on whether there are barriers to entry, in respect of a particular market or sub-market.  As set out in its General Views (Part 2.1(b)) above, StarHub considers that given the importance of market definition, the Code should contain a mechanism for Licensees to make submissions on relevant factors and their views on what the market is.

Section 3 – Duty of Licensees to End-Users

3.2  Duties of all Licensees  

StarHub considers that the requirement to amend existing end-user agreements not later than 90 days after the effective date of the Code will create operational difficulties.  StarHub instead requests a period of 120 days, at least in relation to an initial installed service, in order to understand the specifications and implement the required changes. 
3.2.1  Duty to Comply with Minimum Quality of Service Requirements  

StarHub considers that rather than "inform the customer in writing", it is preferable to reduce this to a requirement to provide adequate notice, so as not to restrict the manner in which notice is given, so long as this is adequate in bringing it to the customer's attention.

3.2.2.1  Tariff or Contract to Disclose All Material Terms  

StarHub suggests that the requirement to disclose material terms "in a contract signed by both the Licensee and the customer" is not workable in the Internet age.  StarHub considers that the specific mechanism should not be detailed. 

3.2.3.4  Reporting Requirement  

This will require detailed record-keeping not only of complaints, but also compliments.  StarHub considers that there is no need to record compliments.  

Since investigation of any complaints may be ongoing, StarHub suggests that this requirement should be limited to disclosing numbers of complaints (and not compliments) rather than the detail.  (In any event it is likely that if a complaint is serious, the complainant will have drawn it to the IDA's attention).  

Where a Licensee or customer complains about potential anti-competitive conduct by a Licensee, the IDA should publish the complaint and give third parties the opportunity to comment, in accordance with Paragraph 1.3.6.

3.2.4.3  Restrictions on Use  

This Paragraph is very important from StarHub's point of view as a new entrant to the Singapore market.  It indicates that SingTel can use customer information for cross-marketing purposes, that is, to market the customer with other goods and services, unless the customer has withheld its consent to this.  This would give SingTel a huge advantage in a market for new services.  For example, SingTel's Internet access business or mobile business would be able to use its main subscriber list for fixed lines for marketing purposes. 

Suggested Amendment:

3.2.4.3 Restrictions on Use

Where either a customer has withheld authorisation as provided for in Section

3.2.4.2 above, or the Licensee is a Dominant Licensee, such Licensee may use CSIU only for the purpose of providing the specific telecommunication service from which the information was derived, for the prevention of fraud or to provide assistance to law enforcement or security agencies.  Licensees shall adopt appropriate procedures to ensure that this information is not used for the development or marketing of other goods or services.

3.3.2  Duty to Provide Service at Cost-oriented Rates  

It is unclear how this Paragraph fits in with general principles on pricing set out in Paragraph.5.8 Minimum Terms to Be Imposed onwards.  StarHub suggests that this Paragraph could be deleted, as the relevant issues are dealt with in those later Paragraphs.  It is also unclear what "oriented towards cost" means.

3.3.2.1  Tariff Filing  

StarHub requests that any changes in tariffs should also be subject to the same tariff filing obligations. 
3.3.2.2  Review by IDA  

This Paragraph is important in relation to interconnection charges.  StarHub suggests that the Paragraph should include a clear basis for challenging such charges. 

Suggested Amendment:

3.3.2.2 Review by IDA

IDA will review the tariff filing to determine whether the rates are competitive with those in “basket” of jurisdiction, including neighbouring countries, newly industrialised countries, and major financial markets. Within 7 days, IDA will either accept the tariff (either by affirmatively granting approval or by taking no action) or reject the tariff. (This period is shortened to 5 days for

joint promotional offerings or 3 days for stand-alone promotions.) If IDA rejects the tariff, it will provide a statement of the basis for its rejection within 60 days. Once a tariff has gone into effect, IDA will review it periodically to determine whether the charges remain appropriate. In addition, any party that believes that a Dominant Licensee’s rates (including related interconnect charges) are excessive may petition IDA to review the appropriateness of an existing rate. Such petitions must provide a basis for the petitioning party’s belief that current rates (including related interconnect charges) are excessive.

3.3.3  Duty to Provide Service on a Non-discriminatory Basis  

This requires Dominant Licensees to provide services on prices, terms and conditions that are "not unreasonably discriminatory".  This is not a term that is used in other jurisdictions and arguably is not as clear as the phrase "non-discriminatory".  

In relation to the second sentence of this Paragraph, there are various EC cases that contradict some of the concepts.  For example, a dominant operator cannot price discriminate to match bona fide offers by competitors:  Joined Cases C395/96 P and C396/96 P Compagnie Maritime Belge v. Commission, Judgment of the Court 16 March 2000 paras 117 and 118.  In that case, the European Court of Justice made it clear that for a liner shipping conference to lower its prices to match those of a competitor, where it had a very high market share, would be considered an abuse of a dominant position if the objective was to exclude a competitor from the market.  (The Court left open the question of when it would be legitimate for a liner conference to lower its price to match those of a competitor).  

In any event, StarHub does not consider that the suggested Paragraph 3.3.3 will meet the requirements of the WTO’s reference paper on telecommunications, to which Singapore is a signatory.  It demands:

"Interconnection with a major supplier will be ensured at any technically feasible point in the network.  Such interconnection is provided:

(a) under non-discriminatory terms, conditions (including technical standards and specifications) and rates and of a quality no less favourable than that provided for [the major supplier’s] own like services or for like services of non-affiliated service suppliers or for its subsidiaries or other affiliates;

(b) in a timely fashion, on terms, conditions (including technical standards and specifications) and cost-oriented rates that are transparent, reasonable (having regard to economic feasibility), and sufficiently unbundled so that the supplier need not pay for network components or facilities that it does not require for service to be provided;

(c) upon request, at points in addition to the network termination points offered to the majority of interconnectors, subject to charges that reflect the cost of construction of necessary additional facilities."

3.3.4  Duty to Provide Unbundled Service  

It is not clear what is intended here.  StarHub considers that the example given could well amount to anti-competitive behaviour in other jurisdictions.  For example, the EU does not allow bundling of competitive and non-competitive services.

Bundling by a dominant operator can be anti-competitive because it has exclusionary effects although there can be countervailing benefits to consumers where it allows two or more products to be offered at a lower, combined price than if they had been supplied separately, or where products are produced which otherwise would not be.

The OFTEL Guidelines state that there are a number of forms of bundling that are likely to be prohibited under the Competition Act:

· "Where a dominant telecommunications operator ties the supply of products in a market in which it is dominant to the supply of products that are (at least potentially) supplied competitively, for example, where a dominant operator ties the supply of access to its network to the supply of its own terminal equipment.

· Where a dominant operator physically bundles together services that could be supplied separately, for example, where a switch is supplied to a customer, with the software already installed, when it is technically possible for it to be supplied separately and competitively."

In both cases, the effect could be to foreclose the market to other suppliers of the competitive product, even where the dominant undertaking also offered to supply the different elements of the bundle separately.

Section 4 – Required Co-operation Among Facilities-Based Licensees to Promote Competition

4.6  Duty to Provide Billing Information  
StarHub requests clarification from the IDA as to the nature of the obligation to provide information:  for example, will this be by rated feed in an agreed file format or basic information from the switch where the billing operator can apply its own rate plan? 

4.7  Duty to Preserve Confidential Information Provided by Other Licensees  

StarHub considers that Licensees, particularly the Dominant Licensee, should introduce safeguards to ensure that confidential information is only disclosed to those parts of the company involved in making interconnection agreements and ensure that the information is not used for anti-competitive purposes. 

Suggested Amendment:

4.7 Duty to Preserve Confidential Information Provided by Other Licensees

Each Licensee has a duty to protect from disclosure any confidential or proprietary information provided by another Licensee in the course of negotiating or carrying-out an interconnection agreement.  Each Licensee may use such information only for the purpose of providing the specific interconnection services and shall adopt appropriate procedures to ensure that the information is not used for the development or marketing of other goods or services.
4.11  Duty to Provide Access to Poles, Towers, Ducts, and Rights-of-Way  

StarHub considers that such obligations to provide access should be restricted to the Dominant Licensee.  
In any case, in relation to non-dominant Licensees:

· access should be commercially negotiated and on agreed terms.  Although StarHub acknowledges the desirability of avoiding unnecessary duplication of certain infrastructure, a primary obligation to provide access at cost-based prices is contrary to the objective of encouraging investment in alternative infrastructure; and 

· The obligations set out in this Paragraph should be qualified to provide access on reasonable notice and where technically feasible, 

as is the case in Australia under Part 5 of Schedule 1 of the Telecommunications Act 1997 (Cth).

StarHub also refers to its submission upon the Consultation Paper for Interconnect/Access in a Fully Liberalized Environment, particularly its General Views and detailed comments (interconnect access and pricing principles) regarding Question One.

StarHub also requests that the IDA provides further detail as to what is intended by the requirement to provide access to public rights of way.

4.14.1  Notification and 4.14.2  Review by IDA  

Notification to IDA prior to modifying an interconnection agreement.  StarHub requests that the obligation to notify all changes should be restricted to notifying of material changes. 

In relation to mutually agreed changes, StarHub requests that the parties not be restricted by any timing constraints in terms of implementation of the agreed changes, subject to the IDA's right to object where the agreed change does not comply with its minimum standards.  

Further, Paragraph 4.14.2 does not specify the basis upon which significant harm or service disruption is to be determined. It is also unclear how compensation to the affected third party is to be calculated.  The scope is also very wide and should be narrowed to directly affected third parties.

Suggested Amendment: 

4.14.1 Notification

Except where imminent threats to life or property or compliance with other legal obligations requires immediate action, and subject to Section 4.14.2 below, prior to modifying materially, suspending, or terminating an interconnection agreement, Licensees shall inform IDA, in writing, of the actions they propose to take and the reasons why they believe the action is appropriate.

4.14.2 Review by IDA

Where both Licensees agree to modify materially the agreement, the parties may implement the change within such time as agreed between the parties after they have notified IDA, unless IDA informs the Licensees that the agreement, as modified, no longer complies with the minimum requirements specified in this Section 4. Where both  Licensees agree to suspend or terminate the agreement, they may do so within such time as agreed between the parties after they have notified IDA, unless IDA determines that such suspension or termination would result in significant service disruptions to end-users or significant harm to other Licensees. In that case, IDA may, in consultation with the Licensees, require the Licensees to develop a plan for the orderly dissolution of their agreement which, in appropriate cases, may include compensation to adversely directly affected third parties.

Section 5 – Co-operative Duties of Dominant Licensees

5.2.1  Contents of the Offer  

StarHub suggests that much more detail on the contents of the RIO could be required, for example, specifying how price changes will be notified to the Licensee taking the services, procedures for complaints regarding quality of service specifications and a timetable for negotiations on offering new interconnect services.

5.4  IDA Mediation  

It appears that if both parties do not request assistance, the IDA may not appoint a representative to assist in reaching a voluntary interconnection and/or access agreement.  This is a potential weakness of the provision, since otherwise it is in the Dominant Licensee's interests to stall negotiations.  IDA mediation should follow upon the request of one party. 

5.5.1  Terms of Agreement 

This Paragraph states that there must be no discrimination against other Licensees, but not the Dominant Licensee's own business.  StarHub requests that this Paragraph reflect the terms of Paragraph 5.8.1 Non-discrimination.

Suggested Amendment:

5.5.1 Terms of Agreement

In general, Dominant Licensees are free enter into interconnection and/or

access agreements on any mutually agreeable terms, provided that they satisfy

the minimum duties set forth in Section 4 of this Code and do not discriminate

against any other Licensee.  In particular, the Dominant Licensee must provide interconnection and/or access on terms and conditions that are no less favourable than the terms and conditions on which it provides comparable services to itself, its affiliates or other Licensees.
5.6.1  Request for IDA Intervention  

On the basis of its experience in negotiating interconnect agreements, StarHub suggests that 120 days would seem a more reasonable period in which to attempt to reach an agreement.  

5.8.3.2  Unbundled Local loop  

StarHub refers to its submission upon the Consultation Paper for Interconnect/Access in a Fully Liberalized Environment, particularly its General Views and detailed comments (unbundling the local loop) regarding Question One.  As set out in its submission, StarHub welcomes the IDA's commitment to mandating access to the local loop for ADSL technology, but suggests that this be more generically stated to cover xDSL technologies.

In accordance with such commitment, StarHub requests that Paragraph 5.8.3.2 make clear that IDA "will" require (rather than "may" require, as the Paragraph currently provides) a Dominant Licensee to unbundle the local loop in the manner described.  StarHub also expects that the Dominant Licensee will be responsible for the costs attributable to upgrading the network so that it can be used for the provision of xDSL services.  

5.8.4  Provision of Wholesale Services  

The Dominant Licensee is obliged to offer any telecommunications service that it provides to end-users at retail rates to another Licensee at a wholesale rate.  There is no definition of wholesale rate.  Instead, StarHub agrees with the cost based approach, but StarHub requests that the appropriate costing should be capped at retail minus. 
5.12  Status of Agreements Entered Into Prior to the Effective Date of the Code  

This “grandfathering” provision is likely to be capable of abuse if dominant players now enter into agreements exercising their market power.  Additionally, it is not clear if opt in rights under 5.11 "Opt-in Rights" apply to agreements already in force falling within 5.12.  On this basis, StarHub suggests that this Paragraph be subject to Paragraphs 5.8.1 Non-discrimination and 5.11. 

Suggested Amendment:

5.12 Status of Agreements Entered Into Prior to the Effective Date of the Code

Any interconnection agreement entered into and approved by IDA prior to the

effective date of this Code shall remain in force subject to Paragraphs 5.8.1 and 5.11 of this Code.

Section 6 – Special Provisions Governing the Sharing of Essential Facilities

6.1  Over-view  

Comments on General Approach

There is very little explanation of what the IDA would consider to be "essential" infrastructure.  Although StarHub notes that this Paragraph reflects the wording of section 22 of the Telecommunications Act, StarHub suggests that the Code should make clear that "share" means provide access.

In the EC, access to a facility would be essential if refusal of access would lead to the proposed activities being made either impossible or seriously and unavoidably uneconomic, such that it is likely to eliminate all competition on the part of the undertaking that is seeking access in the relevant downstream market and the refusal is incapable of objective justification.  (Case C-7/79 Oscar Bronner v. Mediaprint and Others [1999] 4 CMLR 12.)  An important element of the analysis would be whether or not the access requested by the operator launching the new service would also be necessary for other operators who wish to launch the same service.  

In the UK, the Director General has stated that a refusal to grant access for new services would be likely to have abusive effects where the refusal relates to a service with one or more of the following characteristics:

· the service requires end-to-end capability across the network;

· the service requires interconnection in order to be economically viable for the launching operator; and 

· the service requires customer premises equipment capability to interact with the network.

StarHub agrees that Dominant Licensees should be required to grant access to essential facilities on a non-discriminatory basis, as set out in Paragraph 6.4.1 General Standard.

Application to Existing Infrastructure

As set out in its General Views (Part 2.2 above), StarHub considers that the provisions of Section 6, which mandate access to essential facilities, should only apply to existing infrastructure.  

In particular, StarHub refers to the presentation of Deloitte Consulting at the IDA Forum on 15 May:  Overview of Draft Interconnection Policies (page 19), where such a distinction is made between mandating access only to existing facilities, in order to encourage commercially negotiated access for future infrastructure, at least in relation to non-dominant Licensees holding an FBO licence.  

Accordingly, StarHub suggests that Paragraph 6.1 be amended to make this clear.  StarHub also expects that such critical details made in the Deloitte Consulting presentation will be included in the next consultation draft.  It should also be made clear whether the obligation is to provide access applies to essential facilities existing as at the effective date of the Code or the date of an access request.

6.3.1  Request to Licensee Controlling the Facility  

StarHub suggests that the requirement of a joint approach to the IDA may not meet the Code's objectives, since this requirement works in the Dominant Licensee's favour – if the Dominant Licensee does not agree to a joint approach, the status quo will be maintained.

Suggested Amendment:

6.3.1 Request to Licensee Controlling the Facility

A Licensee that wants to share the telecommunication infrastructure that is owned or controlled by another Licensee must first seek to negotiate an agreement with the Licensee that controls the infrastructure. Either Licensee may seek the assistance of IDA. IDA will act as a mediator, but will not seek to impose any specific solution on the parties.

6.4.3  Impact on Deployment of New or Upgraded Infrastructure  

This seems a very wide "get-out" for a Licensee.  Instead, StarHub suggests that this is a factor that could be taken into account in setting the cost which the Licensee requesting the use of the essential facility will have to pay, that is, the cost of using the facility could reflect in part the contribution to its upgrade rather than historic cost.  

New Clauses:  Non-discrimination, "Opt-in" Rights  and Status of Agreements Entered Into Prior to the Effective Date of the Code
Please refer to our suggestions for additional clauses set out in Part 4.1 below.

Section 7 – Abuse of Position By A Dominant Licensee

7.2  Pricing Abuses  

General Comments on Approach

· Principles

As set out in its General Views (Part 2.3(b)), StarHub suggests that this Paragraph should make it clear that the abuses listed in Paragraphs 7.2.1 - 7.3.2 are not the only types of action that may constitute an abuse.  For example, the Code does not deal with issues of excessive pricing, discriminatory pricing and the use of discounts as a form of anti-competitive behaviour and bundling.

· Financial Data

Allegations of anti-competitive behaviour can affect very small areas of a business and although well founded, can be difficult to prove. The IDA will require access to detailed financial data in order to investigate allegations.  In addition, where the complaint itself is proven, because of the size of the competitors, a speedy response will be important to avoid damage to the competitiveness of the market.  Operators may not collate financial information with respect to particular practices in a manner that makes investigation easy. 

The Code should address principles relating to recording and storing data and the information that should  be available, by reference to the market, market players and knowledge of likely future technological trends, to establish a sufficient basis for creating a manageable financial information system.
StarHub agrees that Dominant Licensees only should be subject to special obligations of accounting separation and data segregation so that, in addition to cross-subsidisation, predation and discrimination claims can be easily dealt with (and prevented). As there as substantial overheads involved in accounting separation for a small operator, accounting separation should not be mandated for non-dominant licensees.

Cost allocation principles should also be clearly set out and there should be a requirement for the existing cost allocation manual to be updated. 

7.2.1  Predatory Prices  

The economic characteristics of telecommunications networks means that the short run marginal costs may be very low (or even zero) and therefore of limited use in arriving at a pricing decision.  StarHub suggests that the reference to marginal cost here ought to refer to FLEC again. 

In addition, in the UK, OFTEL has stated that there is no absolute bar to prices below this level.  However, where a dominant operator wishes to price below LRIC, there is a presumption of predatory pricing, and it would need to justify that the price did not have an anti-competitive object or effect.  OFTEL has also stated that if a dominant operator’s individual prices are above LRIC, but revenue overall fails to cover total costs, it will be regarded as intending to engage in predatory pricing if it can be established that the purpose of the conduct is to eliminate a competitor.  

Generally, an investigation into predatory pricing involves a more detailed investigation than the three factors set out in 7.2.1.  Further, as currently phrased, the third requirement would be very difficult to prove.

In the UK, OFTEL has set out the following considerations for assessing predatory pricing:

· in the short run, the operator makes an incremental profit which will enable it to cover its costs;

· it is the operator’s intention to eliminate a competitor; and

· it would be feasible for the undertaking to recover its losses.

An incremental profit is the change in profit that results from a particular decision such as a price reduction.

Under European law, the feasibility of a predator deliberately sacrificing short term profit, by setting excessively low prices to eliminate or weaken competitors, so that longer term profit would be enhanced, would be examined by considering the structure of the market and the characteristics of the alleged predator, in order to establish whether predation is a feasible strategy.  It would also be necessary to consider the effects of the alleged predatory action upon the profitability of the alleged predator.  

Suggested Amendment:

7.2.1 Predatory Prices

Vigorous price competition is the hallmark of a competitive market. Whilst such competition may harm specific (often less efficient) competitors, it generally provides a direct and immediate benefit to consumers. IDA,  therefore, will be reluctant to interfere with a Licensee’s decision to reduce its prices. A Dominant Licensee, however, may not engage in anti-competitive “predatory” price-cutting. IDA may find that a price cut is predatory and will assess a potentially predatory price taking into account, among other things, the following considerations First, the Licensee is making, at most, an incremental profit which will enable it to cover its costs. Second, there is a likelihood or intention that such price cutting will drive efficient rivals from the market (or deter future efficient rivals from entering the market). Finally, the Licensee could recoup the amount of the loss that it incurred during the period of price-cutting.
7.2.2  Price Squeezes  

StarHub suggests that the IDA may wish to specify that in order to investigate price squeezes, it will use information provided in connection with the maintenance of the interconnection regime, otherwise it may be very difficult to uncover any losses being made by one part of the business of a dominant operator.  

7.3.2  Access discrimination  

This Paragraph only refers to discriminatory access.  StarHub considers that it should also refer to refusal to grant access to facilities or withdrawal of access.

Section 8 – Agreements Involving Licensees That May Unreasonably Restrict Competition

8.1  Over-view  

It is unclear what is meant by ‘unreasonably’ restricting competition.  Would this be determined by the way in which competition is restricted (for example, intent) or by the effect of the restriction (would it be substantial)?  In the EC and the UK, potentially anti-competitive agreements are assessed by reference to their object or effect.  The agreements to be absolutely prohibited should be listed in the Code or guidelines.
8.3  Prohibited Agreements Between Competing Licensees  

Please refer to our comments on Paragraph 2.2.2 Dominant Licensees in relation to the reference to output, which StarHub considers is more appropriate for the manufacturing, rather than info-communications, industry.

8.4  Agreements Between Competing Licensees That Will Be Assessed Based on Competitive Effects  

Comments on General Approach

StarHub suggests that the procedure for obtaining clearance by the IDA should be set out, as well as the period of any exemption.  

Further, this Section should contain more details of the procedures to be followed, the time frame in which IDA will consider the agreement and make its decision, the legal test to be met and the analysis to be employed.  

For example, in Paragraph. 8.4.1 Business Purpose of the Agreement, the introduction of a new service may not necessarily reduce prices but would of itself be pro-competitive and therefore should be allowed.  The pro-competitive effects of an agreement may be wider than those outlined in Paragraph 8.4.1.  

It should be clear that Paragraph 8.5 Agreements Between Licensees at Different Levels in the Supply Chain sets out a number of examples of anti-competitive behaviour, but that these are not exhaustive.  

8.4.2  Likelihood of Competitive Harm and 8.4.3  Efficiencies  

These Paragraphs provide the IDA's methodology for examining agreements.  However, StarHub suggests that the Code should clearly set out the test that Licensees need to meet in order to obtain clearance.

Section 9 – Consolidations by Licensees That Are Likely To Restrict Competition

StarHub is unclear as to what the IDA is intending to achieve by these provisions, as they are very unclear and uncertain.  StarHub considers that a merger control test modeled on that used by the European Union might be more appropriate, rather than largely based on the HHI index, which even in the US is only one factor in the assessment.

As set out above in its General Views, StarHub considers that the merger provisions are potentially unworkable, given that as a result of SingTel's strong market position, the market is already very concentrated.  

The HHI Index test is borrowed from the US, but there it is used in conjunction with so-called "safe harbours", for example, a concentration above an HHI of 1,800 means a full investigation will be carried out, not automatically outlawed as stated in the draft Code.  Lesser levels of concentration give rise to the presumption that a transaction will be cleared.  Indeed, many economists would no longer use the HHI test, or if they do, they do not put such reliance on it.  Accordingly, StarHub considers that the HHI test is not an appropriate tool for measuring consolidation, contrary to the reference in Paragraph 9.4.2 Assessing the Level of Concentration.

In addition, it appears that these provisions will catch all merger deals by Licensees, no matter how small or insignificant they are (for example, 2 tiny new operators decide to join forces or a non-Licensee takes a majority stake in a tiny new entrant) and whether or not they raise competition law concerns.  

At the same time, they will fail to catch some deals with potential major competition issues – for example, 2 large players take cross-shareholdings in each other, without giving up effective control of their licences.  Also, what about companies which are not licensees, but are dominant in adjacent markets – there is nothing to stop them taking a stake in, for example, SingTel?

9.2.2  Transfer of Control of Licences  
StarHub queries what is meant by ‘effective control’ over the licence?  Further, does this Paragraph apply only to equity-type arrangements or will it cover other instances of transferring control?

9.3  Procedures  

The procedure set out seems unduly long in the context of a deal.  Effectively, it could result in a very long time until closing of the agreement.  In the EU, under the Merger Regulation, the Commission has a one month period to review the merger/JV and must then clear it or commence a second stage (up to 4 month) investigation where it has serious doubts about market dominance.  Most transactions are cleared within the one month period.

9.4.1  Market Definition and Market Share  

Again, StarHub requests that Licensees should be able to make submissions to the IDA on market definition.  Please refer to our comments on Paragraph 2.5.2 Determining Barriers to Entry.

Section 10 – Enforcement of the Competition Code

10.1  Overview

StarHub welcomes IDA’s assurance that strong enforcement is still needed even if IDA also relies on competitive market forces and industry self-regulation.  IDA is correct to conclude that if Licensees and end-users can complain to IDA about breaches or contraventions of the Code (“Complaints”), this will encourage industry observance and promote industry self-regulation (see Paragraph 10.4 Private Requests for Enforcement).  Of course, this is only possible if IDA investigates transgressions and prosecutes complaints aggressively and expeditiously.

To ensure that IDA is not deluged with a multitude of poorly substantiated Requests, IDA should require that every Request be supported by a Statutory Declaration instead of a sworn statement. 

Suggested Amendment:

10.4.1 Procedures

Any party that requests IDA to take enforcement action shall submit a written Request for Enforcement. The Request must cite the specific provisions of this Code that the Requesting Party alleges the Licensee has contravened and must provide factual allegations that, if proven to be true, would demonstrate a contravention. Each claim and each supporting factual allegation must be contained in a separate paragraph. Whenever possible, the Requesting Party should attach to the request copies of all relevant documents necessary to prove the factual allegations contained in the request. Where this is not possible, the Requesting Party shall provide a statement explaining why it could not provide the supporting documentation. The request will be in the form of a statutory declaration stating that that: the Requesting Party has used reasonable diligence in collecting the facts; the facts alleged are true to the best of the Requesting Party knowledge; and the Requesting Party has a good faith belief that, if proven, the factual allegations would constitute a contravention of the provisions of this Code cited in the request. The Requesting Party also shall state the specific enforcement action sought and the basis on which the Requesting Party believes that the extent of the proposed enforcement action is appropriate.

10.2 Timeliness

StarHub considers that a one year limitation period would severely disadvantage new entrants.  The complainant will first have to submit evidence of alleged breaches of the Code to IDA and the IDA will then need to consider whether or not to investigate.  This process itself could take at least a year.  It would be better to allow some flexibility on time, for example, a two year period may be more appropriate. 

StarHub also recommends that IDA prescribes a timetable to investigate and resolve Complaints. Aggrieved Licensees and interested parties are entitled to know when the Complaint would be resolved.  (This is similar to IDA’s self-imposed deadline of 60 days in Paragraph 10.3.1.3 Request for Further Information).  IDA may therefore perhaps choose to prescribe that it shall investigate and resolve these Complaints no more than 60 days after the date of submission of the Complaints, although IDA may extend this in exceptional circumstances.  Alternatively, IDA may wish to state, within one month of receipt of the Complaint, when it expects to release its resolution. If in its assessment, more time is required, IDA shall provide to the parties concerned, within one month of receipt of the Complaint, the date when it expects to release its resolution.

10.2.2  Open and Reasoned Decision Making:  Disclosure of Reasons and Publication of Reasons

(a)
Disclosure and Publication of Reasons
Pursuant to StarHub’s recommendations on Paragraph 1.3.6, since all Licensees, especially the affected Licensee, will rely on IDA’s decisions to conduct their operations, StarHub recommends the following revision to Paragraph 10.2.2 of the Code. 

Suggested Amendment:

10.2.2 Open and Reasoned Decision Making

IDA’s obligation to conduct its administrative practices transparently is especially great when it acts in an adjudicatory capacity. IDA will provide adequate notice to any Licensee against whom an enforcement action is brought, and will provide the Licensee with a full and fair opportunity to respond to any adverse claims. All decisions, which will be made and published in accordance with Paragraph 1.3.6, will be founded on a sound legal basis, adequately reasoned and based solely on controlling legal authority, the submissions of the parties and other publicly available information. Licensees will have an opportunity to seek review. IDA will publicly disclose any enforcement action taken against a Licensee.

(b)
Licensee’s Right of Review

StarHub notes that the Code states that Licensees “will have an opportunity to seek review.”  Presumably this refers to both the defaulting Licensee as well as the aggrieved Licensee - we seek IDA’s confirmation of this point. This is because it is fair that both the complainant and the defendant be given a right of review, regardless of which way IDA makes its decision. 

StarHub also requests  clarification on whether the review is first conducted by IDA and then by the Minister under Paragraph 1.3.9 of the Code.

10.3.2  Remedies:  Interim Remedies

StarHub suggests that IDA should be given the power to order interim measures where, on the basis of prima facie evidence, IDA reasonably suspects that there is a contravention of the Code. 

Expeditious interim measures are necessary in an industry characterised by speed and change. To wait for a resolution of the Complaint may be too late as much harm and damage may already be caused.  In cases where there is clear prima facie evidence of a contravention of the Code, 

IDA should be empowered to effect remedies such as:

· Cease and desist orders that order the allegedly defaulting Licensee to halt or suspend the conduct in question if IDA has reasonable suspicion that the Code is infringed and that it is expedient to act to prevent serious or irreparable harm to other Licensees, end users or the public.

· Issuing advisory notices to the Licensee in question to note that there is a possibility that the Licensee is engaging in conduct that is in breach of the Code and to recommend certain actions that the Licensee should take to ensure that it does not engage in the said conduct.

StarHub considers that this suggestion can be effected by way of a minimal revision made to Section 8 of the Telecommunications Act of 1999, (in addition to the necessary changes made to the Code) as follows:

Suggested Amendment:

“8. --(1) If the Authority is satisfied that a person who is granted a licence under section 5 or any regulations made under this Act is contravening, has contravened, or is reasonably likely to [threaten to] contravene, whether by act or omission …

…

the Authority may, by notice in writing, do either or both of the following:

(i) issue such written order to the person as it considers requisite for the purpose of securing compliance thereof;

(ii) require the payment, within a specified period, of a financial penalty of such amount not exceeding $1 million as it thinks fit, or

(iii) make such orders or take such other interim measures as it considers requisite to prevent serious harm or irreparable damage to other Licensees or the public generally…” 

10.3.1.1  Notification of Licensee
Pursuant to Paragraph 10.2.2 above, IDA should also inform the complainant (or the Requesting Party) and any other interested Licensee of its decision, so that they can participate in any review of the decision.

10.4  Complaint and Private Rights of Enforcement

StarHub commends IDA for providing in the Code that any aggrieved Licensee can request that IDA enforce the Code against a defaulting Licensee. However, this approach relies heavily on IDA to adjudicate on all possible disputes and to enforce its decisions. This may pose a strain on IDA’s resources, especially given the increase in the number of Licensees in the market.

One solution is to separate IDA’s adjudicatory responsibilities from its enforcement responsibilities. To this end, StarHub would recommend that the Complainant as an aggrieved Licensee be entitled to seek judicial intervention to enforce IDA’s decisions. The Complainant’s private right of enforcement in court against the defaulting Licensee is founded on IDA’s decision. 

Under this approach, after IDA has rendered a decision, the Complainant can sue the defaulting Licensee in court for compensation, by way of a request for an assessment of its damages (IDA may also make a preliminary assessment of damages or amount of compensation in its decision), or seek an order for account of profits made by the defaulting Licensee at the Complainant’s expense. Such a remedy, which is currently unavailable under the Telecommunications Act 1999, ensures that the Complainant is put in the same position as if the Code had not been breach, and is a very useful way of ensuring that the defaulting Licensee will not benefit from its breach of the Code at the business and market expense of the Complainant.

This approach necessarily calls for more substantive changes to be made to the Telecommunications Act 1999. StarHub foresees that as the Singapore telecommunications market matures, and as IDA moves towards industry self-regulation, a private right of action is necessary to empower the industry participants to regulate each other’s activities. 

However, StarHub accepts that the industry should not be allowed to degenerate into a slugfest of litigation, which will embroil telecommunications players in unnecessary and unmeritorious actions. Hence StarHub’s recommendation that IDA plays a significant role in filtering out these unmeritorious actions at the adjudicatory stage of this entire process of enforcing private rights.

4. Suggestions for Additional Provisions

4.1 Additional Provisions for Section 6: Non-discrimination, "Opt-in" Rights  and Status of Agreements Entered Into Prior to the Effective Date of the Code

StarHub suggests that Section 6 of the Code should contain similar provisions to Paragraphs 5.8.1 Non-discrimination, 5.11 "Opt-in" Rights and 5.12 Status of Agreements Entered Into Prior to the Effective Date of the Code, to avoid or remedy possible abuse by dominant players entering into agreements exercising their authority.  

Suggested New Clauses:

6.6 Non-discrimination

Unless the parties agree otherwise, a Dominant Licensee must provide for sharing of its infrastructure on non-discriminatory terms. In particular, the Dominant Licensee must provide for sharing of its infrastructure to a Requesting Licensee on terms and conditions that are no less favourable than the terms and conditions on which it provides comparable services to itself, its affiliates or other Licensees.

6.7 “Opt-in” Rights

A Dominant Licensee that has entered into an infrastructure sharing agreement with another Licensee must provide sharing of its infrastructure on substantially similar terms to any other Requesting Licensee.

6.8 Status of Agreements Entered Into Prior to the Effective Date of the Code

Any interconnection agreement entered into and approved by IDA prior to the effective date of this Code shall remain in force, subject to Paragraphs 6.6 and 6.7 of this Code.
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