Attachment

Harmony Telecommunications Comments on Proposed
Reference Interconnection Offer

Harmony Telecommunications Private Limited (“HarmonyTel”) welcomes the opportunity to comment on the proposed Reference Interconnection Offer submitted by SingTel on 30 October and 1 November 2000 (“RIO”). 

1 Description of commenting party and its interest in the proceedings

HarmonyTel is a new entrant into the Singapore telecommunications market and intends to establish a significant wholesale and retail business using Singapore as a hub for its customers.  Interconnection with SingTel’s network at competitive rates and on reasonable terms and conditions is vital to HarmonyTel’s ability to compete effectively in the Singapore market, and to deliver to consumers the greater choice and lower prices which will result from the liberalisation of the telecommunications market, which has been recently mandated by the IDA and the Singapore Government.

2 Summary of the commenting party’s position

HarmonyTel is pleased by the scope and detail of the RIO and the determination shown by the IDA to adhere to a very ambitious timetable for reform.  However, HarmonyTel is concerned that in a number of material respects the RIO falls short of the requirements of the relevant provisions of the Code of Practice for Competition in the Provision of Telecommunications 2000 (“Code”) and therefore may not deliver the full benefits of competition to consumers in Singapore.  

Particular areas of concern include:

· the lack of publicly tariffed interconnection charges; 

· inequitable facilities access arrangements, including restriction on access to cable landing stations;

· the onerous security and information requirements;

· the discretionary termination and suspension provisions;

· onerous and uncommercial confidentiality requirements;

· inequitable liability provisions;

· the imbalance of responsibilities between the incumbent and entrants;

· the operations and maintenance procedures and; 

· the forecasting regime.  

In HarmonyTel’s view these areas and the other areas set out in part 4 of this submission require modification to ensure fair and balanced terms and conditions which protect the interests of the access provider whilst not creating unnecessary barriers and constraints for non-dominant players and new entrants.  HarmonyTel’s more detailed comments on these issues together with, in some cases, proposed amendments are set out in section 4 below.

3 General comments

HarmonyTel appreciates that there are considerable changes required of an incumbent carrier during the transition to an open competitive market, which in many countries has been extended over a number of years.  In Australia, for example, this transition has taken place over nearly ten years, which has enabled both the incumbent and new entrants to familiarise themselves with the requirements of a competitive market, and to adjust their systems, operations and their outlook accordingly.

It is therefore not surprising that the RIO, as it is currently drafted, reflects many of the operational procedures and approaches characteristic of a monopoly environment, even though Singapore has had a duopoly for a couple of years.  It is only when an incumbent is confronted by the challenges of interconnection with a variety of competitors, each with their own particular requirements, that legacy systems are reviewed and adapted.  This process can be significantly enhanced by goodwill on both sides, and by industry consultation.

HarmonyTel therefore encourages the IDA to establish, as a matter of priority, an Industry Forum, to facilitate industry co-operation and the development of new systems and processes for an open competitive environment.  This Forum should ideally have a number of specialised working groups, to focus on the key building blocks of competition – facilities access, numbering, accreditation of operational staff, etc.

4 Views regarding specific provisions of the proposed RIO

HarmonyTel’s detailed comments on the various parts of the RIO are set out below under the relevant headings.

(a) Part 1 - Pre Supply Arrangements

(i) Clause 1.7 currently provides that the IDA’s assistance in negotiating the implementation of an RIO Agreement can only be sought with both parties’ agreement.  HarmonyTel submits that this unnecessarily restricts the IDA’s role in the early stages of the new regime and proposes that either party should be able to seek the IDA’s assistance in this regard.  HarmonyTel submits that the ongoing involvement of the IDA is vital to ensuring effective implementation of the RIO and the consequent realisation of the Government’s policy objectives in introducing competition.

(ii) Clause 3.4 provides that SingTel may “at its absolute discretion”, refuse to sign an RIO Agreement, and end any negotiations for that purpose, unless it is satisfied with the Requesting Licensee’s provision of creditworthiness and security information.  HarmonyTel submits that the words “at its absolute discretion” should be removed and that such a refusal to supply by SingTel should be subject to review and arbitration by the IDA, should the Requesting Licensee consider SingTel’s information requirements to be unnecessarily onerous.  Additional comments on the security provisions in the RIO appear under paragraphs (b) and (c) below.

(iii) HarmonyTel submits that in Clause 4.1, the criteria for rejection of Request of IRS should be defined by the authority, IDA and not SingTel. 

(iv) Clause 4.3 provides that the access seeker must immediately execute the RIO Agreement upon SingTel’s agreement to provide interconnection.  HarmonyTel submits that a regime whereby the parties would negotiate terms and conditions based on the RIO with a default to the RIO in the event that agreement cannot be reached is more likely to achieve a commercially successful outcome which meets the needs of both parties. 

(v) HarmonyTel submits that the warranties in clause 5.2, 5.3 and 5.4 should be more reciprocal.  In particular it submits that the requesting licensee’s warranty under paragraph 5.1(c) that “its obligations under this RIO are valid and binding and are enforceable against it in accordance with its terms” should be replicated in clause 5.2.  HarmonyTel also submits that the warranties in paragraphs 5.1(d), (e) and (f) should have the qualification “in all material respects” added so as not to impose an unreasonable level of risk on the access seeker.

(b) Part 2 - Reference Interconnection Offer

(i) Clause 5.2 provides that SingTel can recover additional costs outside those envisaged by the Charges Schedule.  HarmonyTel submits that this is unreasonable as it does not allow the requesting licensee to plan and invest with a clear knowledge of its cost structures.  Arguably it is also void for contractual uncertainty.  Accordingly HarmonyTel submits that it should be deleted.

(ii) HarmonyTel’s comments on the billing disputes procedure appear under the heading “Schedule 10” below.

(iii) Clause 6.6 requires the requesting licensee to deposit unspecified sums of money with SingTel on request in relation to the supply of any interconnection service.  HarmonyTel submits that this clause is totally unreasonable and inconsistent with the requirement in the Code to provide reasonable and non-discriminatory terms and conditions.  This clause would enable SingTel to severely restrict a requesting licensee’s cash flow, and hence their ability to compete, and goes well beyond what it is reasonably necessary to protect SingTel’s credit risk.  Accordingly HarmonyTel submits that clauses 6.6, 6.7 and 6.8 should be deleted. 

(iv) HarmonyTel submits that paragraph 11.1(b) should specifically refer to the timeframe within which SingTel will repair faults as contemplated by the non discrimination requirements in clause 4.2.3 of the Code.  Specifically HarmonyTel proposes that the clause be amended as follows:

“(b)
maintain and repair faults on Interconnection Links in the same manner and within the same timeframe as it maintains similar plant and repairs similar faults within its Network”. 

(v) HarmonyTel has a number of comments on the suspension provisions in clause 12 as follows:

· paragraph 12.1(a) should be qualified such that the suspension right only arises where there is a material adverse affect;

· paragraph 12.1(c) is far too broad and should be deleted.  It allows SingTel to suspend services based on totally unrelated interruptions or congestion;

· paragraph 12.1(d) is unreasonable in a number of respects including:

· it fails to provide the requesting licensee with any opportunity to rectify the breach;
· it allows for suspension upon a failure to pay a sum invoiced or billed whereas such a right should only arise after the due date for payment has passed (and the requesting licensee has been given an opportunity to rectify the breach); and

· it refers to the requesting Licensee being simply “requested to make any payment” in the absence of a bill.

Accordingly HarmonyTel submits that paragraph (d) should be amended as follows:

“ … (as the Requesting Licensee is in material breach of this RIO Agreement), including, but not limited to failure to pay SingTel any sum by the due date (whether in respect of any one or more IDS) for which the Requesting Licensee has been invoiced or billed and fails to rectify that breach within 5 Business Days after receiving notice from SingTel; or …”

· Paragraph 12.1(e) should refer to SingTel’s reasonable opinion.

· HarmonyTel submits that paragraph 12.1(h) should be deleted as it goes well beyond what is necessary to protect SingTel’s legitimate concerns.  At the very least it should be limited to information or representations, which have a material impact on the RIO Agreement.

(vi) HarmonyTel submits that clause 12.4, which requires the requesting licensee to continue to pay for services which have been suspended or disconnected, is clearly unreasonable and therefore inconsistent with the intent of the Code.  Accordingly HarmonyTel submits that it should be deleted.

(vii) HarmonyTel’s comments on the suspension provisions also apply to the termination provisions in clause 13.  Accordingly HarmonyTel submits that paragraphs 13.1(a), (c), (d), (e) and (h) should be amended in the manner set out in paragraph (v) above.  The IDA will appreciate that protection against arbitrary suspension or termination of services is fundamental to ensuring a stable and sustainable competitive environment and that, notwithstanding the requirements in the Code that the IDA’s consent be obtained to suspension and termination, the access seeker should be adequately protected under the terms of the RIO Agreement itself.

(viii) HarmonyTel submits that in clause 13.1(g), the judgement of whether the requesting licensee has attempted to use any IRS in contravention of any Law should be passed by IDA, not SingTel.

(ix) Clause 13.5 and clause 13.6 require the return of SingTel equipment, facilities, plant and other property and the removal of requesting licensee equipment to be within 14 days upon the date of termination. HarmonyTel submits that a 30 days period would be a more reasonable timeframe. 

(x) Clause 13.8 of the RIO allows SingTel to immediately terminate the supply of an IRS where the IDA determines that it is no longer an IRS.  HarmonyTel submits that this provision is unreasonable in that it fails to recognise that the requesting licensee will most likely need to continue acquiring the relevant service for a certain period of time and will need the opportunity to adequately reconfigure its network in the event that SingTel is no longer prepared to provide the service.  SingTel submits that a minimum of six months’ notice is reasonable in the circumstances.  Any shorter notice is likely to stifle competition by failing to allow the access seeker the necessary degree of certainty.  

(xi) While broadly agreeing with the thrust of the limitation of liability provisions in clause 15, HarmonyTel has a couple of significant concerns.  These include the level of the overall cap on liability. The amount stated in clause 15.4 on the liability for negligence or breach of statutory duty should be proposed by the authority and obtain consensus amongst the licensees and, in particular, the indemnity in clause 15.6 which indemnifies SingTel against its own negligence and includes consequential loss.  This indemnity unreasonably shifts liability onto the requesting licensee in a manner which would make it difficult for the requesting licensee to effectively compete.  Accordingly HarmonyTel submits that clause 15.6 should be amended by:

· inserting “direct” before the word “loss” in line 2;

· deleting “(including Consequential Loss)” in line 2; and 

· amending the last two lines of clause 15.6 as follows:

“…other than to the extent that it is the result of SingTel’s negligence or a wilful  or reckless breach of this RIO Agreement by SingTel.”

(xii) HarmonyTel submits that an additional phrase that “Prior notice must be given to the affected party should there be delay or failure of any supplier to deliver equipment to that party at the prescribed time” to be included in clause 15.9  

(xiii) HarmonyTel submits that clause 16.5 which requires the requesting licensee to obtain all necessary licences, permits, intellectual property rights, etc, is unreasonably broad in its scope.  HarmonyTel further submits that all changes for such licences or intellectual property rights should be included in the charges for the services so that there are no “hidden charges” which could impact on the requesting licensee’s ability to adequately plan and invest.

(xiv) HarmonyTel submits that the insurance requirements in clause 21.1 are out of all proportion and are likely to act as a barrier to entry to the present industry.

(xv) While recognising that SingTel has a legitimate need to adequately protect its credit risk in connection wit the supply of IRS to requesting licensees, HarmonyTel submits that the provisions in clause 22 go well beyond what is reasonably necessary to do that.  These provisions include:

(A) SingTel’s ability to retain any security for six months after the payment of all outstanding amounts;

(B) SingTel’s ability to require a bank guarantee, unlimited in its extent, where the paid up capital of the requesting licensee is less than $1,000,000 (in Attachment B to the RIO).

HarmonyTel submits that a more reasonable approach would be to:

(A)
provide that SingTel may retain the security until the later of six months after termination of the RIO Agreement or payment of all outstanding amounts; and

(B)
limit the extent of any bank guarantee to the level of one month’s charges under the RIO Agreement;

thus minimising the likelihood that the security requirements will create a barrier to entry into the market.

(xvi) Finally HarmonyTel submits that the confidentiality provisions in clause 23 of the RIO are unreasonable and clearly inconsistent with Section 5.3.3 of the Code.  For example clause 23.1 prevents any disclosure of the contents of the RIO Agreement, notwithstanding the fact that the Code requires that the RIO Agreement will be published.  Also there are prohibitions on disclosure to bankers and financial advisers which are unnecessarily strict and commercially unjustifiable.  The clause even seeks to control the disclosure of information received by the requesting licensee outside the scope of the RIO Agreement.

Rather than propose specific amendments to clause 23 which, in HarmonyTel’s view, is internally inconsistent, HarmonyTel submits that the entire clause 23 should be deleted and a clause along the lines of the following be inserted in its place:

Privacy Obligations

1.1
A Party shall be under no obligation to provide the other Party with any information, including without limitation, any personal information pertaining to any End Customer, where such disclosure is inconsistent with any Privacy Laws.

Fraud and Bad Debt Prevention

1.2
To the extent permitted by law or agreed between the Parties, the Parties will exchange information and otherwise co-operate in relation to:

(a)
the prevention and investigation of fraudulent use or misuse of the Parties' respective services or the theft of equipment; and

(b)
the prevention and minimisation of incidents of Network or telecommunications fraud.

Disclosure or Use of Confidential Information

1.3
Each Party must keep confidential all Confidential Information of the other Party and must not:

(a)
use such Confidential Information except as permitted by this agreement; or

(b)
disclose or communicate, cause to be disclosed or communicated or otherwise make available such Confidential Information to any third person except as permitted by this agreement.

1.4
A Party (“disclosing Party”) may disclose the Confidential Information of the other Party:

(a)
to those of its People to whom the Confidential Information is reasonably required to be disclosed for the purposes of this agreement; or

(b)
to any professional person acting for the disclosing Party to the extent necessary to permit that person to protect or advise on the rights of the disclosing Party in respect of the obligations of the disclosing Party under this agreement; or

(c)
to an auditor acting for the disclosing Party to the extent necessary to permit that auditor to perform its audit functions;

(d)
in connection with Dispute Resolution Procedures set out in this agreement or legal proceedings or for the purpose of seeking advice from a professional person in relation thereto; or

(e)
as required or permitted by law, provided that the disclosing Party has first notified the other Party that it is required to disclose the Confidential Information so that the other Party has an opportunity to protect the confidentiality of its Confidential Information; or

(f)
with the consent of the other Party, provided that if required by the other Party as a condition of giving its consent, the disclosing Party must comply with clause 7.3; or

(g)
in accordance with a lawful and binding directive issued by a Regulator; or

(h)
if reasonably required to protect the safety of personnel or equipment; or

(i)
as required by the listing rules of any stock exchange where that Party’s securities are listed or quoted.

1.5
Each Party must establish and observe procedures adequate to protect the Confidential Information of the other Party, including, without limitation, ensuring that each of its People to whom that Confidential Information is disclosed is subject to and maintains the confidentiality obligations consistent with those set out in this clause 7.

1.6
If required by the other Party as a condition of it giving its consent to the disclosure of its Confidential Information to a third person (“disclosee”), the disclosing Party, before disclosing that Confidential Information, must:

(a)
impose an obligation upon the disclosee:

(i)
to use the Confidential Information disclosed solely for the purposes for which the disclosure is made and to observe appropriate confidentiality requirements in relation to such information; and

(ii)
not to disclose the Confidential Information without the prior written consent of the disclosing Party; and

(b)
obtain an acknowledgment from such a disclosee that:

(i)
the Confidential Information is and at all times remains proprietary to the other Party; and

(ii)
that misuse or unauthorised disclosure of the Confidential Information will cause serious harm to the other Party.

1.7
Each Party must co-operate, where reasonable to do so, in any action taken by the other Party to:

(i)
protect the confidentiality of that other Party’s Confidential Information; or

(ii)
enforce that other Party’s rights in relation to its Confidential Information. 

1.8
Confidential Information provided by one Party to the other Party is provided for the benefit of the other Party only.

Third Party Confidential Information

1.9
Nothing in this agreement may be construed as requiring a Party at any time to disclose to another Party information which is the subject of a confidentiality obligation owed to a third person unless the third person consents to such disclosure.  Where the consent of a third person is required, the Party holding the information must use its reasonable endeavours to obtain the consent of that third person. 

Publicity

1.10
A Party must not make press or other public statements relating to this agreement, or any transactions to which this agreement relates without the written approval of the other Party to the manner and content of that statement, announcement or release unless that statement, announcement or release is required to be made by law or by a stock exchange.”
 This clause would, HarmonyTel submits, ensure the protection of confidential information without placing harsh and commercially unreasonable constraints on the access seeker.


Alternatively, if the IDA is not minded to require that the entire clause be changed, HarmonyTel submits that, as a minimum, the changes made to SingTel’s proposed Model Confidentiality Agreement by the IDA as a result of the recent public consultation process should also be made to clause 23 of the RIO.  In addition HarmonyTel submits that:

· there needs to be a provision which allows both Parties to use Confidential Information for the purposes of performing their obligations under the RIO Agreement;

· there needs to be a provision which allows both Parties to disclose Confidential Information to their professional advisors to enable those advisors to advise on the Party’s rights and obligations under the RIO Agreement.
(xvii) HarmonyTel submits that clause 25.2 as an unfair statement to the customer of either Party as if indeed a fault or circumstance; or the interruption or suspension of a service is attributed by SingTel, requesting licensee should relate it as a matter of fact to the customers of either Party.

(c) Attachment B - Request for IRS

(i) As set out above in paragraph 4(a) of this submission, HarmonyTel does not believe it is appropriate that the requesting licensee should be bound by the provisions of the RIO Agreement simply by submitting a request for services.  Rather HarmonyTel submits there should be a period of good faith negotiations regarding the terms of the RIO Agreement after SingTel accepts such a request for services.  This is clearly necessary in the absence of any pricing in the RIO Agreement (see comments at paragraph (v) below).

(ii) HarmonyTel also submits that the information required by SingTel to determine the creditworthiness of the requesting licensee goes beyond what is reasonably necessary and is likely to give SingTel access to sensitive commercial information about the business of a competitor.  Specifically HarmonyTel submits that the requirements to provide “Tax Returns for the previous three (3) Financial Years” and “Such other information as SingTel specifies from time to time” (which gives an unfettered discretion to SingTel) should be deleted.  Likewise HarmonyTel submits that SingTel should not be able to amend the security and insurance requirements “at its discretion”.

(iii) HarmonyTel’s comments on Attachment B above equally apply to Attachment C - Request for Additional IRS.

(d) Schedule 1A - Physical and/or Virtual Interconnection for FBOs

(i) HarmonyTel submits that the requirement to interconnect at four separate gateway exchanges in an area the size of Singapore is inefficient and unreasonable and could act as a barrier to entry by requiring excessive investment in infrastructure on the part of requesting licensees.  HarmonyTel submits that interconnect at 2 gateway exchanges is more than adequate given the geography of the Singapore market and is consistent with best practice elsewhere in the Asia Pacific region. SingTel should also specify performance per E1 (signalling and voice handling).

(ii) HarmonyTel submits that the provisioning time for clause 7.6 to be six (6) months instead of 12 months.
(iii) Clause 7.10 of Schedule 1A relates to forecasts for interconnect capacity.  It prohibits any variation in forecasts and requires the requesting licensee to pay the charges relating to the first 6 months of the forecast irrespective of whether the forecast capacity is actually provided by SingTel.  Furthermore there is no corresponding obligation on SingTel to actually deliver the full amount of the forecast capacity.  Rather SingTel is only obliged to deliver forecast capacity where it accepts that forecast.  HarmonyTel submits that this approach to forecasting is clearly inconsistent with the requirement in the Code that SingTel treat access seekers in the same manner as it treats itself with regard to such services.  HarmonyTel submits that a fairer and more reasonable forecasting regime is one whereby SingTel can call for a confirmed forecast from the requesting licensee, in which case the requesting licensee may confirm the forecast (and agree to be bound by it) in return for a commitment by SingTel to provide the forecast capacity by an agreed date.  Accordingly HarmonyTel submits that clause 7.10 should be deleted and replaced with the following: 

The Parties may agree that a particular Forecast is confirmed whereby SingTel commits to provide the IRS in accordance with the Forecast and the Requesting Licensee commits to pay the Charges for all the Services in the Forecast whether or not it consumes the Services.  
(iv) Similarly, HarmonyTel submits that clause 7.13 which penalises the access seeker where its actual usage of capacity is less than its forecast, should be deleted given that there is no obligation on SingTel to actually provide the forecast capacity.  SingTel is clearly in a position to manage its risk and the additional penalty is discriminatory.  Alternatively there should be an equitable sharing of rights and responsibilities between SingTel and access seekers, such that any penalties applying to Requesting Licensees for failures to meet forecasts should be mirrored by penalties for SingTel for failures to provide requested capacity.  

(v) HarmonyTel submits that the proposed six-month’s notice of decommissioning of a POI is insufficient to enable a new entrant to have certainty in relation to its business case.  Given the considerable adjustments to its operations which would be necessitated in the event of a POI closure, HarmonyTel submits that a one year notice period is reasonable.  It is also the standard applied in many competitive environments.

(vi) HarmonyTel’s comments above apply equally to Schedule 1B - Virtual Interconnection for SBOs.

(e) Annex A - Section 1A

(i) Section 1A of Annex A deals with interconnect testing.  The nature of interconnect testing is such that it must be conducted by the parties on either side of a point of interconnect.  HarmonyTel submits that clause 3.1 should be reciprocal and impose obligations on both parties to conduct the necessary testing. 

(ii) HarmonyTel submits that the prior booking of test date and testing duration in clause 4 to be set at a more reasonable period of two weeks advance booking. SingTel’s response time is proposed to be within five (5) business days and it is proposed that SingTel be liable for any delay in the completion of all test items. 

(iii) Clause 6 requires requesting licensees to make bookings for new testing dates in the event that SingTel identifies a critical problem. HarmonyTel submits that the new testing dates should be mutually set or rescheduled within five (5) business days. 

(iv) HarmonyTel submits that clauses 8.3 and 8.4 are unreasonable and inconsistent with SingTel’s non-discrimination obligations under the Code.  Clause 8.3 unfairly penalises the requesting licensee for concluding testing early (and hence making the model exchange available for other access seekers - which enhances competition) and clause 8.4 allows SingTel to indefinitely postpone testing, and hence the provision of interconnection, for something as vague and undefined as “its service exigency”.  HarmonyTel submits that these provisions are potentially anti-competitive in their effect and should be deleted.

(f) Annex B - Operational Procedures

(i) Clause 1.1 states that Annex B contains the operations and maintenance procedures to be carried by the requesting licensee to maintain connection to SingTel’s network.  Given that SingTel is supplying services to the requesting licensee, HarmonyTel submits that the Annex should also contain the operations and maintenance procedures to be carried out by SingTel.  In particular HarmonyTel submits that the Annex should contain an overriding provision to the effect that: “Each Party shall be responsible for identifying and rectifying faults of its side of the POI and shall co-operate as reasonably required by the other Party in this regard”.

(ii) Clause 3 of the Annex concerns planned engineering works.  However it only applies to the requesting licensee.  HarmonyTel submits that clause 3 clearly needs to be reciprocal so that the requesting licensee is notified of planned engineering works in SingTel’s network.  A failure to make these provisions reciprocal would, HarmonyTel submits, contravene the non-discrimination provisions in the Code.

(g) Schedule 2A - Call Origination Service

(i) HarmonyTel submits that clause 1.1 should require SingTel to supply the Call Origination Service to the requesting licensee and not merely use “reasonable endeavours” to do so.  SingTel is required to supply the Service by the Code.

(ii) HarmonyTel’s comments on the forecasting provisions in Schedule 1A (see paragraph (d) above) equally apply to clause 2 of Schedule 2A. Furthermore the forecasting requirement of 36 months appears unreasonable.   A 12 or 18 month forecasting requirement should be sufficient as is standard practice in other countries.  

(iii) HarmonyTel also submits the time period in Clause 2.4 within which SingTel will respond should be reduced from 15 to 5 days.

(iv) HarmonyTel submits that the provisioning time in clause 2.5 should be reduced from 12 months to 3 months, which is a reasonable time frame.

(v) HarmonyTel submits that clause 2.7 should be deleted as it is unnecessarily restrictive and the aim should be to foster co-operation amongst network operators.

(vi) Clauses 2.12.1 and 2.12.2 require actual usage by the requesting licensee of the network capacity to be greater or equal to ninety percent of its forecast, where charges apply when the condition is not met. HarmonyTel submits that given the nature of the industry, a sixty (60) percent forecast accuracy would be a fairer figure. Recovery charges should be imposed only if the network capacity is to be given free of charge to the requesting licensee. 

(vii) Finally HarmonyTel submits the negotiation periods in clause 4.4 are excessive and should be reduced to 10 business days (for Network Conditioning in SingTel’s network only) and 30 Business Days (where this is in addition to, or as an alternative to, Network Conditioning in SingTel’s network)

(viii) HarmonyTel submits that clause 5.1.2 should be amended to provide that SingTel will collect the Origination Charge from the Requesting Licensee and be responsible for any transit charges to another Licensee which provides it with a Call Transit Service.

(ix) HarmonyTel submits that it is essential to review and have an opportunity to comment on the actual prices for this service.  Furthermore HarmonyTel submits that only successful calls should be chargeable.  Alternatively, if unsuccessful calls are chargeable, then the charges for both successful and unsuccessful charges should be reduced as costs can be recovered over a larger base.  It is standard practice in most other countries that only successful calls are charged.  This is dealt with in clause 5.5.

(h) Schedule 2B - Call Termination Service

(i) HarmonyTel’s comments in relation to Schedule 2A - Call Origination Service apply equally to the respective provisions in Schedule 2B - Call Termination Service.

(i) Schedule 2C - Call Transit Service

(i) HarmonyTel’s submissions in relation to Schedule 2A apply equally to clauses 1.1, 2 and 4 of Schedule 2C.

(ii) HarmonyTel submits that the negotiation period in Clause 3.4(a) and 3.4(b) on the implementation of a requested call type should be shortened to fifteen (15) and twenty (20) business days respectively.

(j) Schedule 3A - Licensing of Local Loop


(i) HarmonyTel submits that the terms of provision of local loop access to Requesting Licensees are discriminatory and therefore in breach of the requirements of the Code for equitable treatment of competitive operators.  In particular, the limit of 100 wire pairs per day in clause 4.3 is unreasonable and should be deleted.  

(ii) HarmonyTel submits that application fees should not be charged on unsuccessful applications under clause 4.6.

(iii) Under clause 5.3, HarmonyTel submits that charges for working at SingTel exchange MDF and building MDF should be published for review.

(iv) With regards to the investigation charges and the charges in arrears under clause 8.2, HarmonyTel submits to impose a limit, expressed in % of the cost of circuit provisioning.

(v) HarmonyTel submits that the term of the licence should be equivalent to the term of the RIO, not 2 years.  Otherwise there will be a period when the requesting licensee is unlicensed but still bound by the terms of the RIO.

(vi) Under clause 14.1(a), HarmonyTel submits SingTel should have a service obligation to provide alternatives to the requesting licensee to ensure that there is no interruption to its services in the course of carrying out the repair or upgrading of any equipment or facility forming part of the SingTel local loop or sub loop.

(vii) HarmonyTel is concerned that clause 14.2 exempts SingTel from any liability to the requesting licensee for any losses it suffers resulting from the suspension of access to the local loop or sub-loop.

(viii) Throughout clause 15, HarmonyTel submits that greater objectivity should be introduced by referring to the opinion of the IDA (as this would present a more independent assessment than the opinion of SingTel). 

(ix) HarmonyTel submits that under clause 15.6, SingTel should not be entitled to recover the licence charges upon termination of the licence for local loops or sub loops as SingTel would be free to lease these resources to other licensees upon termination.

(k) Schedule 3B - Line Sharing

(i) HarmonyTel’s comments in relation to Schedule 3A apply equally to Schedule 3B.

(ii) In addition, HarmonyTel submits that it disagrees with the requirement of clause 3.2(a) to provide detailed technical specifications to SingTel.

(iii) During SingTel’s routine maintenance or cable diversion, SingTel should have a clear obligation to inform the requesting licensee of possible changes in the loop length, attenuation, noise level or loss.

(iv) Throughout clause 13, HarmonyTel submits that greater objectivity should be introduced by requiring the consent of the IDA  (as this would present a more independent assessment than the opinion of SingTel) consistence with the equivalent provision in the main body of the RIO agreement.

(v) HarmonyTel submits that under clause 13.2, SingTel should be liable for its actions which may result in a loss of income for the requesting licensee.

(vi) HarmonyTel submits that under clause 14.8, SingTel should not be entitled to recover the licence charges upon termination of the licence for shared line as SingTel would be free to lease these resources to other licencees upon termination.

(l) Schedule 3C - Sale of internal wiring

(i) HarmonyTel’s comments in relation to Schedule 3A apply equally to Schedule 3C.

(ii) HarmonyTel submits that in order to facilitate open competition and the corresponding benefits to consumers it will be necessary to establishment of a network boundary point by separating SingTel’s network cabling from customer cabling, to which a competing operator would have unrestricted access.  As currently drafted, the provisions relating to access to wiring and to the MDF room, are unnecessarily restrictive and will not enable customers to fully benefit from the opportunity of seeking supply from competing operators.

(m) Schedule 3D - Licensing of Building MDF Distribution Frame

(i) HarmonyTel submits that the limit of 4 requests per day and 10 requests per week in clause 4.2(a),(b) is unnecessarily restrictive and should be deleted.  Further HarmonyTel submits that where the new competitive environment requires development of more efficient processing systems, in order to enable requests to be processed faster, then SingTel should be required to implement these changes, and not seek to restrict legitimate access by competitors instead.  

(ii) HarmonyTel submits that the term of the licence should be equivalent to the term of the RIO for the reasons set out in paragraph (j).

(iii) Many of the operational procedures and standards set out in relation to accessing the DP, internal wiring and distribution frame vertical,  and co-location space, reflect existing SingTel operational procedures.  HarmonyTel submits that development of standard industry courses and accreditation procedures for cablers and operational staff would obviate the need for these procedures to be specified in detail in the RIO.

(iv) HarmonyTel submits it would like the published time frames throughout Schedule 3D to be amended in a manner more reasonable to the requesting licensee as they are currently drafted in a manner highly favourable to SingTel.

(n) Schedule 4A - Emergency Services

(i) HarmonyTel submits that SingTel should clearly be required to carry Emergency Calls handed over to SingTel at a POI consistent with its obligations under the Code.  A reasonable endeavours obligation is not sufficient.

(o) Schedule 5A - Access to Lead-in Duct and Associated Manholes

(i) HarmonyTel submits that the term of the licence should be equivalent to the term of the RIO, for the reasons set out above.

(ii) As indicated earlier, HarmonyTel submits that many of the detailed operational requirements set out in a number of the attachments which deal with access to SingTel’s network should be required only until a suitable external accreditation course can be established for cabling and operational staff.  It is essential that detailed operational standards such as these not be able to be used as a barrier to other operators’ access to essential facilities.

(iii) HarmonyTel submits it would like the published time frames throughout Schedule 5A to be amended in a manner more favourable to the requesting licensee as they are currently drafted in a manner highly favourable to SingTel.

(p) Schedule 5B – Licencing of Tower Space & Co-location at Tower Sites

(i) Under clause 4, HarmonyTel submits that the cost of any project study should be borne by both parties if the results of the studies are to be shared by both parties.

(ii) Under clause 5, HarmonyTel submits that there should be some form of compensation for any delay in the completion of site preparation work.

(q) Attachment A  -Co-location Equipment Installation and Maintenance Procedures

(i) With reference to clause 1.4, HarmonyTel submits that laying of optical fibre cables is essential to the provision of a competitive service by HarmonyTel to its customers.  By imposing restrictions to the number of optical fibre cables the requesting licensee can install, and by limiting the number of fibre strands the requesting licensee can terminate per cable, SingTel has unduly interfered with and restricted the potential competitiveness of any service provided by the requesting licensee.

(ii) Under clause 1.8.4, HarmonyTel submits that SingTel should obtain mutual agreement from the requesting licensee prior to entering the co-location space. 

(r) Schedule 6 - Number Portability

(i) HarmonyTel submits that number portability is an essential building block of an open competitive environment.  Without efficient systems to enable the porting of numbers, customers can be reluctant to change services, thus providing a significant barrier to competitive entry.  It is therefore vital that appropriate procedures be implemented across the whole industry to facilitate the porting of numbers to and from the incumbent.  These procedures are best established by industry consultation.

(ii) HarmonyTel submits that the provisions in clause 5 of the schedule which allow SingTel to recover penalties if the requesting licensee’s forecasts are in excess of the actual amount of ported numbers go beyond what is reasonably necessary to protect SingTel’s interests and should be deleted.

(iii) HarmonyTel is very concerned that the requirements expressed in Annex 6A in relation to the information to be provided to SingTel to facilitate porting of numbers is unnecessarily detailed.  The only information that should be required to be provided between carriers to facilitate porting of a customer’s number is the number itself and the account number.  Any information in addition to this will provide an opportunity for anti-competitive win-back by the losing carrier, and should therefore be discouraged.  Accordingly HarmonyTel submits that clause 1.1.2 should be deleted and replaced by a simple requirement to furnish the customer’s number and account number to the losing operator.

(s) Schedule 7A - Wholesale Dark Fibre Service

(i) HarmonyTel submits that the restrictions on the resale of dark fibre under clause 1.4 are unfair and unreasonable as they prevent competition. 

(ii) HarmonyTel submits that the limit of 4 requests per day and 10 requests per week in clause 2.3(a), (b) appears unreasonable for the reasons set out above. 

(iii) HarmonyTel submits that under clause 6.2, cable diversion and re-routing will result in a significant increase in cable attenuation that would have significant adverse implications for the requesting licensee’s business.  Furthermore, a notice period of 20 business days should be provided by SingTel to the requesting licensee prior to the implementation of such changes.  The notice should include full details of the expected changes and offer alternatives.

(iv) Under clause 7, HarmonyTel submits that prior notification should be given to the requesting licensee by SingTel before any re-routing of the dark fibre occurs. 

(v) HarmonyTel submits that the term of the license should be equivalent to the term of the RIO, not 18 months, for the reasons set out above.

(vi) HarmonyTel submits backhaul issues should be addressed by Schedule 7A.

. 

(t) Schedule 7B - International Private Leased Circuits

(i) HarmonyTel submits that the restrictions on the resale of IPLCs is an unfair restriction as it prevents fair competition in the environment. The products and services provided on the IPLCs should be unrestricted within the bounds of the FBO license.

(ii) Under clause 3.4, HarmonyTel submits that in acting on behalf of the requesting licensee when ordering foreign half circuits from foreign carriers (clause 3.4), SingTel should have a duty to act reasonably and in the interests of the requesting licensee.

(iii) HarmonyTel submits that the term of the license should be equivalent to the term of the RIO, not 18 months, for the reasons set out above.

(iv) HarmonyTel submits that the liability imposed on the requesting licensee on termination and cancellation is exceptionally high. HarmonyTel urges the authority to propose a more reasonable compensation percentage.

(u) Schedule 8 - Attachments

(i) HarmonyTel submits that the restrictions on the installation of equipment at the co-location space are unduly restrictive and should be amended.  In particular, the fact that SingTel has discretion to approve, or not, the Requesting Licensee’s application, should not be open ended, as this may be used as a barrier to facilities access by competitors.

(ii) HarmonyTel is concerned that the time frames, rights of the requesting licensee and the obligations imposed on SingTel throughout Schedule 8 are framed in a manner highly favourable to SingTel.  In particular, HarmonyTel submits that the time frame should be increased for the removal equipment upon termination and for site preparation work, and the term of licence should be increased. 

(iii) HarmonyTel submits that it is important to detail the obligations of SingTel, including the provision of compensation and alternatives to the requesting licensee if SingTel causes any delay or interruption to the requesting licensee’s business.

(iv) HarmonyTel submits that Schedule 8D unfairly restricts access by competing service providers to Submarine Cable Landing Stations, by requiring the Requesting Licensee’s to be either an IRU holder, or a cable-owner.  In HarmonyTel’s view these conditions are unjustified and will act to deliberately restrict competition in provision of international capacity by new entrants to the post-duopoly Singapore market.  

(v) HarmonyTel submits that Annex 8D.1 does not include the Tuas Submarine Cable Landing Station in the list of possible co-location sites.  HarmonyTel seeks urgent clarification by the IDA of the reason for this exclusion, which would appear to be aimed at restricting access to the Sea-Me-We3 cable.

(v) Schedule 9 - Charges

(i) HarmonyTel is extremely concerned that SingTel has not included prices within Schedule 9 of its RIO given that pricing is the most critical issue in interconnect agreements.  Furthermore HarmonyTel submits that the inclusion of pricing in the RIO is clearly required by subsection 5.3.2 of the Code which provides that the RIO must contain “a comprehensive and complete written statement of the prices and terms and conditions on which the Dominant Licensee is prepared to provide Interconnection Related Services to any Requesting Licensee.”  Pricing is also an issue that is regulated in considerable detail by the Code, as evidenced by the express methodology set out in Appendix One of the Code.  

(ii) HarmonyTel further submits that, without pricing the RIO will not operate effectively.  This is confirmed by subsection 5.3.2 of the Code which provides that "the RIO must be sufficiently detailed to enable a Requesting Licensee that is willing to accept its prices, terms and conditions to obtain Interconnection Relates Services without having to engage in negotiations with the Dominant Licensee".  Without pricing then there can be no legally binding agreement to provide services.

(iii) Accordingly, HarmonyTel submits that the IDA should exercise its power under section 5.3.4 of the Code to reject Schedule 9 of the RIO as it fails to comply with subsections 5.3.2(h), (i), (j), (k) and (l) of the Code.  Furthermore, given the critical importance of pricing in the RIO to ensure that competitive benefits flow from it, HarmonyTel submits that IDA should allow the same period of public consultation and comment in relation to pricing as was made available for the other terms and conditions in the RIO.  HarmonyTel submits that such a public consultation process is essential to delivering the Government’s policy objectives with regard to promoting competition by allowing interested parties to assess compliance with the FLEC and LRAIC pricing methodologies in the Code and is consistent with best practice in maturing competitive environments elsewhere in the Asia Pacific region (eg Australia).  

(iv) Accordingly, HarmonyTel submits that SingTel should be promptly required to provide pricing in Schedule 9 of the RIO and that requesting licensees be given 14 days period to comment on that pricing by submission to the IDA.  

(v) HarmonyTel submits that General Conditions (b) and (c) allow SingTel too much discretion to unilaterally amend charges should be deleted.

(vi) HarmonyTel submits that only successful calls should be subject to a charge and that the last sentence of clause 2.1.1 should be deleted. All charges should be based on a per second basis instead of per minute blocks.

(w) Schedule 10 - Billing

(i) HarmonyTel submits that it is not sufficient for SingTel to simply use “reasonable endeavours” to issue an invoice for amounts due in respect of IRS as provided in clause 2.1.  The obligation must be an absolute one.  Accordingly HarmonyTel submits that the words “employ its reasonable endeavours to” should be deleted.

(ii) HarmonyTel submits that clause 2.6 which allows SingTel to take legal action without notice to the requesting licensee where an amount is overdue for 7 days is unreasonable and that such a right should only arise upon written notice being given to the requesting licensee and the requesting licensee being given a minimal period (say 5 days) to pay the amount due.

(iii) HarmonyTel proposes that clause 6 should be amended to clarify that where a Billing Dispute occurs, the requesting licensee should not be required to make payment until the dispute is resolved in SingTel’s favour.  Similarly, if the requesting licensee has paid an amount and subsequently notifies SingTel of a Billing Dispute, SingTel should have an obligation to refund the disputed amount and the requesting licensee should be required only to make payment if the dispute is resolved in SingTel’s favour. 

(x) Schedule 11 - Dispute Resolution

(i) HarmonyTel submits that a mechanism for effective dispute resolution is essential for ensuring the successful implementation of the RIO Agreement and the competitive benefits that are likely to flow from it.  HarmonyTel submits that in order to achieve effective dispute resolution, either party should have the power to refer a dispute to mediation and, if that fails, arbitration.  Otherwise there is the potential for the dominant licensee to rely on its market power to block the dispute resolution process by refusing to agree to mediation or arbitration.  Accordingly, HarmonyTel submits that clause 2.5 should be mended as follows:

“2.5
If the Inter-working Group has not resolved an issue 20 Business Days after it first meets to review that issue under clause 2.4, the Parties by mutual agreement may refer the dispute to the Authority in accordance with section 4.3.2 of the Code, such dispute to be resolved in accordance with clause 3 of this Schedule or either Party may:
(a)
refer the dispute to Mediation, such Mediation to be conducted in accordance with clause 4 of this schedule; or
(b) refer the dispute to Arbitration, such Arbitration to be conducted in accordance with clause 5 of this schedule.”

Harmony Telecommunications
15 November 2000
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