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Introduction

Cable and Wireless plc (C&W) is pleased to respectfully submit comments in Response to the Proposed Reference Interconnection Offer (RIO) of SingTel.

C&W is a pre-eminent supplier of global data and IP services, operating networks and facilities in major business centers throughout the world.  C&W’s 100% controlled subsidiary, Cable & Wireless Global Pte Ltd has obtained the necessary licence to operate in Singapore as a Service Based Operator (SBO), and accordingly C&W looks forward to making a significant contribution to the country’s telecoms sector, to the benefit of its corporate customers, and the economy of Singapore as a whole.

In the time available C&W has, unfortunately, not been able to provide detailed comments on significant sections of the RIO (for example, origination/termination/transit services or number portability).  Rather, C&W has focused on areas that will have a direct impact on the company’s Singapore operations in the short to medium term.

Summary and General Comments 

General Comments

As stated above, C&W provides IP and data services in a large number of markets throughout the globe.  C&W’s experience is that, if competition is to flourish, it is important that all industry players can obtain access to essential facilities that, by their nature, can only be economically and/or technically provided by the existing incumbent operator (in this case SingTel).  

Of critical importance are the terms and conditions attached to this access.  If competition is to flourish, access must be:

· on non-discriminatory terms and conditions - meaning that the terms and conditions associated with competitors’ access to these facilities do not place them at any disadvantage compared to SingTel itself.  For example, a competitor should be able to obtain collocation space for its equipment and cable terminations within an essential SingTel facility with the same ease, and to the same time-scales, as SingTel itself;

· at cost-based prices.  In a sense, this is a special (but important) case of non-discrimination.  Cost-based pricing ensures that, when competitors have to access essential facilities, they will face the same cost structure as the incumbent itself.  

In addition, cost based pricing is critical to the economic objective of efficient allocation of investment and other resources.  The optimal degree of investment by competitors (and for that matter SingTel itself), in the telecoms infrastructure of Singapore, can only be achieved if the prices of essential inputs reflect the true resource costs of providing those inputs.  If input prices are too high, potentially efficient investment will be stifled.


Summary


General Principles

In the case of the Singapore telecommunications market, the essential facilities over which SingTel retains (and can be expected to retain) market dominant control include:

· collocation space for equipment and cable terminations at essential sites (such as key SingTel switches and cable landing stations).  This issue is particularly acute in highly developed, but geographically compact economies, such as Singapore (and Hong Kong).  In this type of environment, options for obtaining facilities providing the equivalent value to actual collocation at a SingTel site are very limited (and often non-existent). SingTel is the only party landing cables in Singapore, and will be so for at least the next year. Non-discriminatory access to collocation space is, therefore, essential;

· ducts.  Like any major global business centre, the costs of building trenches and duct capacity within the Singapore territory are very high, and in some cases will not be a viable economic option for competitors.  Therefore, there is a need for duct sharing between SingTel and competitors.  Due to SingTel’s dominant control of the relevant duct space, regulatory mandate of the terms and conditions will be required.  Further, while this RIO relates specifically to SingTel, SP Telecom Pte Ltd, a subsidiary of Singapore Power, provides duct space to StarHub at present, and is considering providing such services to other operators.  The IDA should require all operators of ducts to provide access;

· dark fibre.  Access to dark fibre is an essential option for competitors in situations where laying own cable is not economically feasible, but where flexibility is required to dimension and condition sufficient capacity for their needs.  Where SingTel retains dominant control over key routes (including all customer site access), regulation of the provision of dark fibre by SingTel is essential. We also believe there should be access to wavelengths within DWDM (dense wave division multiplexing) systems as and when these are installed by SingTel. This would allow more efficient purchase of capacity by other operators. 

Resale and Sub-Leasing

C&W strongly believe that the proposed RIO is far too restrictive in not allowing the resale or sub-leasing of services, particularly to SBOs.  C&W understands a concern not to make the full RIO offer (on regulated terms and conditions) available to SBOs, in order to provide a more favorable environment for facility operators.  However, this concern should simply be achieved by SBOs not being given obtain wholesale services at the regulated terms and conditions specified in the RIO.  Nothing should prevent SBOs obtaining access to the wholesale services described in the RIO at commercially negotiated terms and conditions, either from SingTel directly, or as resold or sub-leased services from another FBO.  Indeed, resale and sub-leasing of RIO services (on commercially negotiated terms and conditions) is essential if SBOs are to be able to make their full contribution to the Singapore telecommunications market.  It is also consistent with regulatory practice in, for example, the UK or Hong Kong.


Symmetry of Obligations

C&W is very concerned that little detail (if any) is given of the obligations of SingTel itself.  For example, it is unusual for there not to be a separate Collocation Agreement which details the obligations on SingTel as well as on the Requesting Licensee.  The Agreement should set out the obligations in relation to such matters as who is allowed access to the site; SingTel’s responsibilities for repairs and maintenance; compensation for damage caused by SingTel, etc.  As currently drafted all the obligations lie with the Requesting Licensee. A draft Collocation Agreement should be attached as an appendix.


Dispute Resolution

Inevitably, the RIO can not anticipate every eventuality.  Experiences from other countries show that disputes in the application of the RIO will occur.  For this reason, C&W are also concerned that the Dispute Resolution provisions of the RIO are strengthened in the ways C&W proposes below.

Detailed Comments

Schedule 3A:  Licensing of Local Loop / Sub-loop


Potential Discrimination in the Supply of Unbundled Loop Capacity

C&W is unhappy that Paragraphs 2.2(a) and 2.2(b) (in potential conflict to Paragraph 3.1) may give SingTel too much discretion in discriminating between itself and competitors in the supply of unbundled loops in, by example, the provision of broadband DSL services.  If capacity is constrained within SingTel’s access network, then whatever capacity is available should be equally shared between SingTel and requesting competitors.  C&W proposes, therefore, that Paragraphs 2.2(a) and 2.2(b) are deleted.  As a minimum, however, there should be a disclosure requirement whereby SingTel is required to give its reasons for any refusal to provide capacity, together with a right to have that decision reviewed by an independent third party.

Maximum Order Quantities for Unbundled Loops

C&W is concerned that the 100 wire pair limit of Paragraph 4.3 may be insufficient to meet initial demand.


Application Fee for Unbundled Loops

It seems unreasonable that competitors should be charged an application fee for unbundled loops regardless of whether the application is successful or not.  It is especially unreasonable if the reason for the failed application is a lack of availability in the SingTel network (which the competitor would have no reason for knowing) (see Paragraph 4.6).


Sub-licensing of Unbundled Loops

C&W sees no reason to disallow sub-licensing of loops (see Paragraph 16.1).  A market for sub-leased lines could be pro-competitive, especially if difficulties emerge in the administrative process of returning and re-obtaining loops from SingTel.  Clearly it will be important that the sub-leasing contract contained all the terms and conditions of the original contract with SingTel. 

Schedule 7A: Wholesale Dark Fibre Service

C&W is pleased that the RIO provides access to dark fibre. We believe, however, that SingTel could go a step further and provide access to wavelengths within DWDM systems as and when SingTel installs such systems. 


Resale of Dark Fibre

C&W sees no reason to disallow resale of dark fibre (see Paragraph 1.4).  A market for re-sold fibre could be pro-competitive, especially if difficulties emerge in the administrative process of returning and re-obtaining dark fibre from SingTel.

In particular, C&W believes that the proposed restriction on the resale of wholesale dark fibre services to SBOs is unwise.  C&W understands a concern to provide a more favorable environment for facility operators.  However, this concern should simply result in SBOs not being able to obtain wholesale dark fibre services at the regulated terms and conditions specified in the RIO.  Nothing should prevent SBOs obtaining access to the wholesale dark fibre described in the RIO at commercially negotiated terms and conditions, either from SingTel directly, or as resold or sub-leased services from another FBO.  Indeed, resale of wholesale dark fibre services (on commercially negotiated terms and conditions) is essential if SBOs are to be able to make their full contribution to the Singapore telecommunications market.

Suspension of Wholesale Dark Fibre Service

C&W is concerned that Paragraph 15.1(b) provides too much discretion to SingTel in suspending Wholesale Dark Fibre Service.  The RIO should specify more precisely the conditions on which SingTel may believe the provision of service to a competitor is having “an adverse network impact on SingTel”.  

Sub-licensing of Wholesale Dark Fibre

C&W sees no reason to disallow sub-licensing of Wholesale Dark Fibre (see Paragraph 18.1).  A market for sub-leased dark fibre could be pro-competitive, especially if difficulties emerge in the administrative process of returning and re-obtaining dark fibre from SingTel.  Clearly it will be important that the sub-leasing contract contained all the terms and conditions of the original contract with SingTel. 

In particular, C&W believes that sub-licensing to SBOs should also be permitted for the reasons given above.

Schedule 8B: Collocation for Point of Access

Potential Discrimination in the Supply of Collocation Space

C&W considers that Paragraphs 2.1(a) and 2.1(b) may give SingTel too much discretion in discriminating between itself and competitors in the supply of collocation space.  SingTel’s requirements for space at essential switch site locations should be treated on the same basis as competitors.  C&W proposes, therefore, that Paragraphs 2.1(a) and 2.1(b) are deleted. As a minimum there should be a disclosure requirement whereby SingTel is required to give its reasons for any refusal to provide space, together with a right to have that decision reviewed by an independent third party.


Collocation Fee
It seems unreasonable that competitors should be charged a collocation request fee regardless of whether their application is successful or not.  This is especially unreasonable if the reason for the failed application is a lack of availability of SingTel collocation space (which the competitor would have no reason for knowing) (see Paragraph 3.3).


Lack of Adjacent Collocation Space

C&W is concerned that SingTel is not obligated to use its best endeavors to provide a competitor with adjacent collocation space when more than once piece of space has been requested (see Paragraph 3.5).  C&W fully appreciates that this will not always be possible, but it is only reasonable that SingTel is obliged to provide adjacent collocation space whenever possible.  Clearly SingTel would do this for its own purposes (e.g. placing related pieces of equipment next to each other whenever possible) – and so the principle of non-discrimination implies that the same efforts should be made for competitors.


Collocation for Equipment for Termination of Dark Fibre

C&W is concerned that there appears to be no provision for collocation of equipment at SingTel switch sites for legitimate purposes other than originating/terminating/transit interconnection and UNEs (see, for example, Paragraph 7.2(e)).  Competitors would also require collocation for legitimate purposes such as termination of wholesale dark fibre services.

Notice Period for Termination of Collocation Space

The RIO allows SingTel to terminate collocation space on 6 months notice (see Paragraph 7.4).  This is a completely inadequate notice period, given the lead times that competitors will face in trying to make alternative arrangements.  C&W propose that a notice period of at least 2 years should be used in the RIO.

Sub-Licensing of the Collocation Space

C&W sees no reason to disallow sub-licensing of collocation space (see Paragraph 8.1).  A market for sub-leased collocation space could be pro-competitive, especially if difficulties emerge in the administrative process of returning and re-obtaining collocation space to/from SingTel.  Clearly it will be important that the sub-leasing contract contained all the terms and conditions of the original contract with SingTel. 

Schedule 8D: Collocation at Submarine Cable Landing Station

General Comments

C&W is very concerned that there is nothing in Schedule 8D that gives details of the obligations on SingTel. It is unusual for there not to be a separate Collocation Agreement which details the obligations on SingTel as well as on the Requesting Licensee.  The Agreement should set out the obligations in relation to such matters as who is allowed access to the site; SingTel’s responsibilities for repairs and maintenance; compensation for damage caused by SingTel, etc.  As currently drafted all the obligations lie with the Requesting Licensee.

Neither does the Schedule contain any details of the rights that the Requesting Licensee has to terminate the contract. (See Section 7 Term of Licence.)

Access to Collocation Space by IRU Holders

C&W believes that access to the Collocation Space should be available to holders of an IRU or equivalent (e.g. a lease) - see Paragraph 1.2(a).  This comment also applies to Paragraph 3.4 (d).

Purpose of Co-location Space

C&W believes that Paragraph 1.3 may be anti-competitive as it could prevent the Requesting Licensee from providing its services to IRU holders. 

List of Co-Location Sites

C&W agrees that SingTel may vary the Sites listed (see Paragraph 1.7) but only prior to any equipment being installed.  Once equipment is installed in a Site, then SingTel should not be allowed to vary that Site without giving suitable notice and reimbursing the Licensee for any costs incurred. 


Responsibility for damage at sites

SingTel should be able to insure against the risks identified in Paragraph 1.8.  As currently drafted, the clause relieves SingTel of any obligations to keep the site well maintained and protected from identifiable risks.

Availability at a Co-Location Site

C&W is concerned that SingTel will use the provisions in Paragraphs 2.1 (a) to 2.1 (e) to discriminate between itself and its competitors.  SingTel should treat all requests for collocation space on a fair and equal basis.  As a minimum there should be a disclosure requirement whereby SingTel is required to give its reasons for any refusal to provide space, together with a right to have that decision reviewed by an independent third party.  C&W would propose, however, that Paragraphs 2.1 (a) and 2.1(b) are deleted completely.


Ordering and Provisioning Procedure
C&W believes the requirement in Paragraph 3.1 (b), for the Requesting Licensee to demonstrate that it has satisfied the condition in Paragraph 1.2, is too stringent.  It should be sufficient for it to be able to provide evidence of its intention to satisfy Paragraph 1.2, with the granting of space being made conditional on ownership or an IRU being acquired. Uncertainty over whether collocation space will be made available may result in potential competitors not buying any, or as much, capacity as will be required.

C&W believes that details of the type of equipment to be installed (see Paragraph 3.2(c)) should be limited to what is objectively required to demonstrate that the equipment is compatible. It should not be used to determine the sort of services that will be provided from that equipment.

C&W is unclear why it is necessary to specify a maximum space limit of 10 square metres. (Paragraph 3.2) 


Collocation Fee

It seems unreasonable that a collocation request fee is charged regardless of whether the application is successful or not (See Paragraph 3.3).  This is especially so if the reason for the refusal is lack of available space (which the FBO would have no reason for knowing).  C&W is concerned that the level of the fee should not be so high as to deter entry. There should be an obligation for the fee charged by SingTel to be reasonable and related to the cost of the study. 

Refusal of Collocation Requests

See the point above made in relation to Paragraph 1.2 is also relevant to Paragraph 3.4(d).


Lack of Adjacent Collocation Space

C&W is concerned that SingTel is not obligated to use its best endeavors to provide a competitor with adjacent collocation space when more than once piece of space has been requested (see Paragraph 3.5).  C&W fully appreciates that this will not always be possible, but it is only reasonable that SingTel is obliged to provide adjacent collocation space whenever possible.  Clearly SingTel would do this for its own purposes (e.g. placing related pieces of equipment next to each other whenever possible) – and so the principle of non-discrimination implies that the same efforts should be made for competitors.

Project Study

C&W is concerned that the timescale of 5 days within which the Requesting Licensee needs to confirm preliminary acceptance will be too short (see Paragraph 4.1).  This is particularly when documents may have to be sent to or returned from locations outside Singapore, and where time differences need to be taken into account.  A timescale of 14 days would be more reasonable. 

C&W is of the view that SingTel should be under a firm commitment to complete the Project Study within 15 Business Days, rather than just having to use its reasonable endeavours to do so (see Paragraph 4.3).  SingTel should also have a commitment to deliver the results of the survey to the Requesting Licensee within 3 Business Days of its completion.


Information to be provided by SingTel in relation to Project Study

The Requesting Licensee needs to have certainty about what the final charges will be for Site Preparation Work.  SingTel should be able to state the proposed charge rather than just an estimated charge. (See Paragraph 4.4 (a).)

SingTel must provide the Requesting Licensee with the date on which the Site Preparation Work will commence, rather than just the time it will take to complete the work once started (see Paragraphs 4.4(e)).  See also the comments below in relation to Paragraph 5.2.

Site Preparation Work

As noted above, the Requesting Licensee needs to have certainty about charges and should not be required to agree to an estimated charge (see Paragraph 5.1).  SingTel should be able to specify the proposed charge.

As currently drafted the clause contained in Paragraph 5.2 only commits SingTel to complete the works within a certain time period of the work commencing. But the date on which the works commence is entirely at SingTel’s discretion. C&W’s view is that SingTel should be obliged to commence and complete Site Preparation Works within the time periods advised under Paragraph 4.4.

Term of Licence

C&W is very concerned that the licence only continues for two years (see Paragraph 7.1). This is a totally unacceptable time period. It offers no incentives for Respective Licensees to make the necessary investments in collocating their equipment at the sites. The licence should last indefinitely and should only be terminated earlier than this if there is a breach under the Schedule. 

The 30 day period for installation of equipment (see Paragraph 7.2) should apply to the time within which the Requesting Licensee needs to commence installation rather than the time within which it needs to be completed.

Similarly, the 5 day time period within which the Requesting Licensee has to remedy breaches of the Schedule (see Paragraph 7.3(b)) is unreasonably short. It should be allowed at least 30 days.

Termination of the licence for reasons of adverse network impacts on SingTel must be specified as limited to technical interference only (see Paragraph 7.3 (d)).

C&W is concerned that the licence may be terminated if the Collocation space becomes unsafe or unsuitable for purpose (see Paragraph 7.3(i)).  There should be an obligation on SingTel to ensure that the site remains safe and suitable for purpose.

It is unreasonable that, on expiry or termination of the licence, SingTel should be able to recover the costs of reinstating the Collocation Space from the Requesting Licensee.  This should depend on who has terminated the licence and under what circumstances.  If SingTel has terminated it for reasons other than a breach by the Requesting Licensee, then SingTel should be responsible for the reinstatement costs.

It is also unacceptable that on termination of the Co-Location Space, SingTel can recover from the Requesting Licensee the licence charges for the remainder of the licence term (see Paragraph 7.8(a)).  This should not apply if SingTel is the party that has terminated or where the RP has terminated legitimately or for good cause.

Finally, there needs to be an obligation on SingTel that any charges it makes in relation to the Collocation Site are reasonable

Schedule 9: Charges


General Conditions

General Condition (c) allows SingTel to recover any additional costs to the ones specified in Schedule 9.  Although C&W accepts that this may be appropriate in certain special cases, the wording of this general condition would also allow SingTel to raise additional charges in wholly inappropriate situations.  

An example would be in the charges for unbundled loops that require some network intervention in order to provision (e.g. the re-arrangement of pair connections within a street cabinet).  The standard unbundled loop charge most probably reflects the cost of doing this work for a certain proportion of loops.  Therefore, an additional charge would result in this cost being over-recovered.  Other examples could also be provided.


Actual Charges

The RIO does not contain actual charges.  C&W would expect that the charges eventually included in the RIO would follow established principles of:

· being based on the forward looking long run incremental costs of service provision;

· excluding all retail costs (such as sales and marketing) that are irrelevant to wholesale services.

These two principles are essential in order to achieve non-discrimination between the cost base faced by competitors and SingTel itself. 


Compensation when SingTel is Unable to Complete Order by RFS Date

The proposed RIO makes no provision for compensation to competitors in the event that SingTel misses its required RFS date (see Paragraph 7.1.5).  Therefore, there is no incentive for SingTel to meet RFS dates.  Indeed, quite the opposite - SingTel will have a commercial incentive to miss RFS dates.  Missed RFS dates will directly affect competitors’ ability to meet their own provisioning times to their own customers.  C&W’s experience is that provisioning times are a vital component of service quality, and a poor record will materially affect competitors’ ability to enter the market.

Compensation to competitors for missed RFS dates will:

· Mitigate the financial impact on competitors;

· Provide an incentive for SingTel to meet RFS dates.

A suitable incentive for SingTel to meet RFS dates could be, for example, a requirement for SingTel to provide “free” time equivalent to the time lost due to the RFS date being missed.

 
“Recommended” Status of Wholesale Dark Fibre Service Prices
Wholesale Dark Fibre Service prices are described as being recommended (see Paragraph 7.2.1).  C&W is concerned over any discretion SingTel may have in the price of this potentially essential service.  The RIO should detail the circumstances and reasons under which charges may differ from the “recommended” level.

Schedule 11: Dispute Resolution


Initial escalation Procedures

C&W is concerned that the first phase of the dispute process is too long, a total of 11 weeks before the parties may resort to a process involving a third party, be it conciliation, mediation, or arbitration.  Although the initial process described, of correspondence followed by a joint working group, seems reasonable, the total elapsed time is long.  Two months would be preferable. At the end of the 11 week period, the two parties may chose ‘by mutual agreement’ to proceed to another stage, but no time limit for this decision period is specified.  This should be corrected, by allowing the complainant to chose the format for the second stage, be it conciliation, mediation or arbitration.  

The RIO specifies that the Authority may decline to hear the dispute if it does not have the authority under the Act, or it is unwilling to resolve the dispute for whatever reason.  In both the positive and negative cases, the Authority should make a determination whether it will take on the dispute within 10 working days from the date of the referral and notify the parties whether it will or will not take it on and the reasons why. 


Arbitration

This section specifies at the outset that any arbitration will be conducted in accordance with the Arbitration Rules of Singapore International Arbitration Centre, and then proceeds to enumerate ways in which in the process will diverge or be inconsistent with the SIAC Rules.  

Specifically, Paragraphs 5.7, 5.9, and 5.10 seem to be intended to foreshorten the process, limit the number of participants, and deny the Arbitrator access to resources that would assist in an equitable decision.  C&W believes that the subjects likely to come before any Arbitrator are likely to be:

· technically complex both in legal and telecommunications terms;

· have significant revenue impact for both parties; and 

· have implications for the structure of the sector and the future conduct of competitors in the Singapore telecommunications sector.

As a result, we believe the Arbitrator should have access to all relevant expertise, including those appointed at his own instance, should consider both oral and written evidence, and be able to take as long as is required to render a sound judgement.   
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