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Main Body of Agreement – Part 1 – Pre-Supply Arrangements

Clause 3
The information detailed in Attachment B and further information, which this clause requires a Requesting Licensee to provide to SingTel, is likely to be commercially sensitive; in particular: “Accounts” and “Tax Returns for the previous 3 years”.  In view of this, the clause should require this information to be provided to an independent third party, rather than to SingTel itself, in order that that party may advise SingTel regarding the creditworthiness of the Requesting Licensee.  This would avoid the need for a competitor to SingTel to provide it with commercially sensitive information. The information required to be deliver and any security required to be provided must be commercially reasonable.  Any security required to be provided should not exceed the amount payable by the Requesting Licensee for the provision of IRS per month and the anticipated monthly usage charges for that IRS (if any) based on the Forecast for that IRS.


Clause 5.1(f)
This clause should be modified so that it does not apply to minor or insignificant changes in the financial position of the Requesting Licensee. 
Insert “material” before “adverse change”.

Clause 6.1
See comment for clause 3.1 as it applies to Attachment C.


Clause 7.1
See comment for clause 3.1 as it applies to Attachment D.


Main Body of Agreement – Part 2 – Reference Interconnection Offer

Clause 5.2
SingTel’s right to recover additional costs from the Requesting Licensee should be qualified to ensure that such costs are both reasonable and are not such that they should have reasonably been anticipated by SingTel when the IRS was requested.
Insert “reasonable” before additional costs.  Add the following words to end of clause:  “except if the costs are of such a type or nature that they should reasonably have been anticipated by SingTel at the time the IRS was requested by the Requesting Licensee.”

Clauses 6.6-6.8
There should be no requirement for the lodgment of a deposit in addition to the security requirements set out in Part 1.
Delete clauses 6.6-6.8

Clause 8
The allocation of responsibilities in this clause fails to take account of the situation where SingTel is leasing a part of its network to the other party and SingTel therefore should have responsibility for network protection and safety.  To allow for this scenario it is suggested that an additional sub-clause 8.5 be inserted.  Further consequential changes need to be made to the rest of the RIO and its schedules to allow for this scenario, for example to clause 2.1.2 of Annexure B of Schedule 1B.
Insert the following sub-clause 8.5.

Where any component of the Requesting Licensee’s Network is provided to the Requesting Licensee by SingTel, whether under this agreement or otherwise, nothing in this agreement relieves SingTel of its responsibility for the operation and performance of that component.

Clause 11
This clause should be redrafted to:

(a) ensure that SingTel is required to treat all Requesting Licensees equally;

(b) require SingTel to meet minimum service levels based on current delivery standards and practices; and

(c) allow for appropriate rebates to the Requesting Licensee in the event that SingTel fails to  meet minimum service levels.


Clause 12.1(c)
The events specified in this clause are too wide and are not necessarily of sufficient gravity to justify suspension of the RIO Agreement or relevant Schedule.
Replace the current wording with the following: “… a failure, interruption, disruption or congestion occurs of or in any telecommunications network, system or services (whether SingTel or any other person) and such failure, interruption, disruption or congestion is sufficiently serious to threaten the normal operation of a Party’s Network; or”

Clause 12.1(d)
This clause is too wide and does not allow for errors or omissions in invoicing by SingTel or rectification by the Requesting Licensee.
Redraft clause as follows: “… for which the Requesting Licensee has been properly invoiced or billed and such sum is not disputed by the Requesting Licensee and such breach  continues for a period of 14 days following written notice by Singtel of the particulars of the breach.

Clause 12.1(h)
This clause should only apply to information that is deliberately untrue, false, misleading or accurate.
Insert “deliberately” before the words “untrue, false, misleading or inaccurate.”

Clause 12.2
This clause should require SingTel to notify the Requesting Licensee at the same time as the Authority is notified.
Insert: “other party and” after the words “SingTel will notify”.

Clause 12.3
This clause should provide for a 5 day notice period.
Insert “five days prior” before “written notice”.

Clause 12.4
It is not reasonable for the Requesting Licensee to pay the amounts specified in this clause where the suspension was not requested by the Requesting Licensee or caused by the Requesting Licensee’s breach.
Redraft as follows: “Where any IRS has been suspended at the Requesting Licensee’s request, the Requesting Licensee shall continue to pay ….”

Clause 13.1(d)
See comments clause for 12.1(d).
See drafting for clause 12.1(d).

Clause 13.1(e)
The words “or any action is taken by any creditor of the Requesting Licensee to recover, realise or enforce any security over any assets of the Requesting Licensee” are too broad as such action may be without proper cause.
Delete the words specified .

Clause 13.1 (h)
See comments clause for 12.1 (h)
See drafting for clause 12.1 (h)

Clause 13.2
SingTel should be required to notify the other party at the same time as it notifies the Authority.
Insert the words: “the other Party” after “SingTel will notify”.

Clause 13.3
SingTel should be required to provide 5 days written notice to the Requesting Licensee of such an event.
Insert “five days prior” before “written notice”.

Clause 13.8
SingTel should be required to honour the remaining portion of a fixed term of any IRS provided under a schedule to the RIO Agreement.
Delete this clause.`

Clause 15.4
The liability caps should be increased to S$3,000,000 and S$10,000,000 respectively.
Replace “S$1,000,000” with “S$3,000,000” and “S$3,000,000” with “S$10,000,000”.

Clause 15.6
The Requesting Licensee should not be required to provide an indemnity in relation to consequential loss.  Also loss suffered by Singtel as a result of Singtel’s negligence should be excluded.
Delete words: “consequential loss” and insert the words “or Singtel’s negligence” at the end of the clause.

Clause 15.7
As drafted this clause is too wide.
Insert the words “to the extent reasonably possible” before “legally have been reduced”.

Clause 15.9
Delay caused by a failure to supply by a third party should be the responsibility of a Party to manage.
Delete this clause.

Clause 19.1
For the avoidance of doubt this clause should be modified to make it clear that there is an obligation on SingTel to comply with the same obligations as the Requesting Licensee in respect of any IRS so offered.
Add the following words to end of clause: “…and SingTel must comply with all the obligations of Requesting Licensee’s in respect of such services.”

Clause 20.3
This clause as drafted is too wide.
Delete the words “considers that any element of that Forecast is unreasonable, or that the”.

Clause 22.3
There should be a restriction on how often SingTel may require such information.
Replace the words: “from time to time” with “at reasonable intervals”.

Clause 26.1
Drafting note: in the context, the word “endure” should probably be “enure”.


Clause 26.2
Assignment should require the consent of the other party.
Change clause to read: “… either Party may not assign or transfer any of its rights under this RIO Agreement without the prior written consent of the other Party, such consent not to be unreasonably withheld, …”

Schedule 2A – Call Origination Service

Clause 2.3
Forecasts should be provided on a rolling 6 month basis rather than projecting for a period of 36 months then the date of forecast and only be binding one month out.
Delete the words “and be for a period of thirty six (36) months in intervals of six (6) months for the first twelve (12) months and yearly thereafter”.

Clause 2.4
Consequential amendments should be made to this clause as a result of comment in clause 2.3.
Delete clause 2.4 (ii).

Clause 2.9
The forecast periods should be a rolling 6 months process and only be binding on both parties one month out. The Requesting Licensee should not be penalised unless it has failed to use reasonable efforts to ensure the forecasts are accurate and consequently failed to meet 90% of monthly forecasts 3 times in any 6 month period and Singtel has actually incurred losses as a result of those inaccurate forecasts.  The penalty amounts should accurately reflect the cost to Singtel of providing and holding redundant capacity.


Clause 2.10
Failure to deliver in accordance with agreed forecasts should entitled the Requesting Licensee to claim a rebate from Singtel.  If this were not the case there would be no commercial certainty for Requesting Licensees that agreed forecasts can be delivered on by Singtel.


Clause 2.12
Penalties should only be payable if Actual Usage is less than 90% of monthly forecast 3 times in a 6 month period.  The amount payable pursuant to this clause and specified in Schedule 9 should accurately reflect the actual cost to SingTel of maintaining the redundant circuits.  In addition, a recovery for over-forecasting should only be payable if SingTel is unable to allocate the redundant circuits to another Requesting Licensee whose requirements for capacity have exceeded their Forecast.


Clause 5.5
No charge should be made for unsuccessful calls.


Schedule 2B – Call Termination Service

Clause 2.3
Comments as per clause 2.3 in Schedule 2A.


Clause 2.4
Comments as per clause 2.4 in Schedule 2A.


Clause 2.9(c)
Comments as per Clause 2.9(c) in Schedule 2A.


Clause 2.10 
Comments as per clause 2.10 in Schedule 2A.


Clause 2.12
Comments as per Clause 2.12 in Schedule 2A.
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Suggested Drafting

Schedule 2C – Call Transit Service

Clause 2.3
Comments as per clause 2.3 in Schedule 2A


Clause 2.4
Comments as per clause 2.4 in Schedule 2A


Clause 2.9
Comments as per clause 2.9 in Schedule 2A


Clause 2.10
Comments as per clause 2.10 in Schedule 2A


Clause 2.12
Comments as per clause 2.12 in Schedule 2A


Schedule 9 – Charges

Schedule 1 – Physical and Virtual Interconnection

General Condition (c)
This condition is commercially unacceptable as it gives SingTel an unfettered right to charge the Requesting Licensee for any costs however incurred.  Charges should be set at what is considered a commercial level and then adjusted where necessary pursuant to a variation clause (subject to being fixed for a period where agreed between the Parties).
Delete this paragraph.

Clause 1.3
See comments re Forecasting in relation to Call Origination, Call Termination and Call Transit Services.  Charges for over-forecasting should reflect the actual cost to SingTel of maintaining redundant circuits and should only be levied if they cause SingTel to have excess capacity.


Clause
Comment
Suggested Drafting

Schedule 10 – Billing

Clause 2.4
The stipulation in this clause that Billing Verification Information shall be used only for the purposes of verifying the accuracy of amounts charged on an invoice should be removed.  In addition, the clause should require SingTel to provide to the Requesting Licensee the following information:

(i) called number;

(ii) duration of call;

(iii) amount charged by SingTel for the connection.

The clause should provide that the Requesting Licensee may provide (i) and (ii) to its customers for the purposes of providing itemised billing.


Clause 2.6
Singtel should not be entitled to exercise any rights under the agreement unless the dispute resolution procedure is complied with.  In any event, a formal notice of demand for payment should be sent.


Clause 4.2
There should be a time limit of six months on SingTel’s right to retrospectively amend Charges.


Clause 4.3
The requesting Licensee should be entitled to obtain repayment of invoiced errors at any time.  There should be not time limit on these claims.


Clause 5.1
The billing dispute resolution procedure should apply to all billing disputes not only those that are notified to Singtel within 14 days of the date of invoice.
Delete the words “within fourteen (14)  days after the date of that invoice (Billing Dispute Notifications Period)”.

Clause 5.4
For the reasons referred to in the comments on clause 5.1, this clause should be deleted.
Please delete clause 5.4.

Clause 6.1
A Requesting Licensee should not be required to pay amounts which are the subject of a Billing Dispute.
Delete second third sentences of clause 6.1.
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