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ON PROPOSED REFERENCE INTERCONNECTION OFFER

Singapore Cable Vision Ltd. (“SCV”) respectfully submits these comments on the proposed reference interconnection offer (“P-RIO”) of Singapore Telecommunications Ltd. (“SingTel”), released for comment by the Info-Communications Development Authority (“IDA”) on 30 October 2000.

In its Consultation Document, dated 30 October 2000, the IDA invited licensees, potential entrants, other regulatory authorities, users, and other interested parties to submit written comments regarding the P-RIO by Wednesday, 15 November 2000.  These comments are responsive to that request.  Because of the enormous level of technical and engineering detail included by SingTel in the Schedules attached to the basic P-RIO agreement (which alone are more than 8 centimeters thick), SCV’s comments are necessarily limited solely to the basic P-RIO agreement and the terms in Schedule 12 – Dictionary that directly relate thereto.

The inability of SCV to comment on SingTel’s highly technical schedules by 15 November 2000 should not be taken as agreement that all of the terms of those schedules are reasonable.  The problem is that the two weeks allotted by the IDA are not nearly enough time to assemble, and have a team of technical, business and legal experts carefully review, those detailed schedules and provide meaningful comment on them to the IDA.  By way of comparison, one of SCV’s consultants have informed us that in 1997 they assisted a telecommunications carrier in the United States with the negotiation of an interconnection agreement of similar complexity with another telecommunications carrier. A large team of technical, business, and legal personnel needed more than eight months of intensive effort to reach substantial agreement with the other carrier.  That experience revealed that the technical details in such schedules require very careful and knowledgeable review to ensure that any resulting interconnection agreement is fair to both parties, and will work efficiently and effectively.

Recognizing that the Code of Practice for Competition In The Provision of Telecommunications Services (“Code” or “COP”) provides for an RIO so that there will be an alternative to such protracted negotiations, however, SCV makes the following suggestion.  The IDA should be in a position, as a result of comments received on 15 November 2000, to modify and approve SingTel’s basic P-RIO (approximately 41 pages, not including the signature pages, but excluding Schedules 1-12).  Licensees desiring to provide service immediately could proceed under the P-RIO and, insofar as possible, SingTel’s P-RIO schedules.  As provided in COP 5.5.3, the Licensees could receive interconnection related services (“IRS”) on an interim basis under the P-RIO while pursuing individual negotiations with SingTel for a replacement interconnection agreement.  At the same time, the IDA could establish a longer schedule for comments on SingTel’s P-RIO Schedules 1-12 for parties desiring to submit such comments.  A comment period of about two months might be reasonable.  In that way, Licensees requiring IRS from SingTel to provide services immediately will not be delayed, but commenting parties will be afforded the time necessary to provide meaningful comments on SingTel’s P-RIO schedules if they so desire, and the IDA will have the time and the record it requires to order necessary modifications to those schedules.

1.
IDENTITY AND INTEREST OF SCV

SCV, incorporated in July 1991, owns and operates a nationwide Hybrid-Fibre Coaxial network for the provision of broadband services throughout Singapore.  The network offers access to all residential properties in Singapore, and even reaches all HDB homes, whether or not subscribers.  

On 1 April 2000, SCV received a Facilities-Based Operator license and was designated as a Public Telecommunications Licensee under Section 6 of the Telecommunications Act 1999.  On 15 September 2000, the IDA published a notice classifying SCV as a dominant telecommunications licensee under Section 5 of the Telecommunications Act 1999, but exempting SCV from all of the obligations of dominant licensees other than those established in Sections 3.3.2 through 3.3.5 and 7.2 through 7.2.2.2.
  SCV’s interest in the P-RIO thus arises primarily from the possibility that SCV may need in the future to enter into one or more interconnection agreements with SingTel concerning the use of network elements or other facilities or services owned or provided by SingTel.

2.
SUMMARY OF SCV’S POSITION

With the exceptions noted below, SCV believes that the basic P-RIO agreement sets forth adequate and fair terms and conditions for the interests of SCV, SingTel and other entities that may seek interconnection agreements.  As stated earlier, SCV is unable to comment on the detailed technical schedules attached to the basic P-RIO agreement, but does offer some comments on Schedule 12 – Dictionary insofar as it contains defined terms related to that basic P-RIO agreement.

3.
GENERAL COMMENT AND VIEWS REGARDING SPECIFIC PROVISIONS 

OF THE BASIC P-RIO AGREEMENT

GENERAL COMMENT

Under the basic scheme established by the Code, the RIO of a Dominant Licensee such as SingTel is to be an “Offer” which may be accepted by the Requesting Licensee and pursuant to which the Requesting Licensee “may obtain interconnection with a Dominant Licensee on the terms specified in the RIO.”  (COP ( 5.3.)  The “Offer” established by the RIO, and the acceptance of that Offer by the Requesting Licensee, establish a contract.  

VIEWS REGARDING SPECIFIC PROVISIONS

PART 1 OF THE BASIC P-RIO AGREEMENT

Subclause 1.4

Replace “within five (5) Business Days.” with “as promptly as practicable depending upon the nature and extent of information requested and as reasonably agreed by the Parties.  In the event the Parties are unable to agree on a time period for delivery of such further information, any one of the Parties may request the Authority for such a determination.”  

Explanation

A fixed time period is unsuitable in light of SingTel’s broad discretion to request information. 

Subclause 1.5

Replace “reasonable” with “best”.

Explanation

Clarification.  “Best endeavors” is a term of art with a standard meaning more consistent with IDA policy to avoid unnecessary delays.

Subclause 3.2

Replace “within five (5) Business Days of a receipt of a request from SingTel for such information.” with “as promptly as practicable after a receipt of a request from SingTel for such information, depending upon the nature and extent of information requested and as reasonably agreed by the Parties.  In the event the Parties are unable to agree on a time period for delivery of such  information, any one of the Parties may request the Authority for such a determination.”  

Explanation

A fixed time period is unsuitable in light of the broad range of information that SingTel may request. 

Subclause 3.4

Replace “at its absolute discretion” with “with approval of the Authority.”

Explanation

Giving SingTel “absolute discretion” to cancel negotiations and refuse an RIO agreement on account of a purported “failure” to provide information is an invitation to abuse for anti-competitive reasons.  

Subclause 4.1(b)

Renumber as 4.1(c) and insert “required and are beyond” between “not” and “IRS.”

Explanation

Clarification.  Required to ensure that no IRS required during negotiations under COP 5.5 is rejected.

Subclause 4.1(c)

Renumber as 4.1(b).

Explanation

Required, in connection with the renumbering of subclause 4.1(b), to make the order of reasons for rejection more logical.

Subclause 4.1(g)

Insert “other than pursuant to Subsection 5.5.3 of the COP” at the end.

Explanation

Clarification.  Added to ensure that the Requesting Licensee’s right to enter into a RIO while receiving the IRS SingTel is required to provide during negotiations under COP 5.5 is not affected.

Subclause 4.3

Delete “immediately” and add “within a reasonable time thereafter” at the end of the sentence.

Explanation

Requiring execution “immediately” is unnecessarily strict and potentially permits abuse.

Subclause 5.1(d)

Insert “to the best of its knowledge in all material respects” between “is” and “complete.”

Explanation

Added to protect the Requesting Licensee against innocent or third-party errors.
Subclause 5.1(e)

Replace the words “are a true, fair and accurate” with the words “present a true and fair”.  Also, insert “as required by the requirements of relevant statutes and generally accepted accounting principles pursuant to which such Accounts were prepared and audited” at the end.

Explanation

The words “true and fair” are customarily used to describe appropriate financial statement presentation.  Reference to the appropriate Accounting Standard is needed to give proper meaning to the provision.

Subclause 5.1(f)

Insert “Except as described by the Requesting Licensee,” at the beginning of the Subclause and “material” between “no” and “adverse.”

Explanation

An exception may be required for a Requesting Licensee which has incurred material adverse changes in interim financial results or position, such as a 10% drop in net income, to describe such changes.  Addition of “material” is necessary to avoid immaterial variations of no legitimate importance to SingTel’s evaluation.

Subclause 5.1(h)

Add “or the legal right to use” after “good title to” and “or used” after “held”.  Replace the words “other than those approved by SingTel” with “to the extent required to perform its obligations under the RIO.”

Explanation

The language “legal right to use” and “or used” has been added because Required Licensees may lease equipment.  Further, any Requesting Licensee is likely to have encumbrances of various types, e.g., in support of financings, but SingTel should not be entitled to reject an applicant in such a case.  Lastly, the replacement language is required to ensure that the representations and warranties relate only to ability to perform under the RIO.

Subclause 5.2

Add the following subclause:


“(c)  its obligations under this RIO are valid and binding and are enforceable against it in 
accordance with its terms.”

Explanation

Fairness.  Added to provide reciprocity between SingTel and Requesting Licensee regarding representations and warranties.

Subclause 5.4

Insert “Subject to Clause 15.3” at the beginning.  Replace “on demand” with “within ten (10) Working Days of written demand by SingTel providing reasonable particulars.”

Explanation

Clarification.  Added to ensure that provisions properly coordinate.  Also, changing the time period from “on demand” to ten working days softens an unnecessarily strict requirement.

PART 2 OF THE BASIC P-RIO AGREEMENT

Subclause 4.1

Delete the entire subclause and replace with:  “This RIO Agreement shall be effective upon its submission in accordance with the COP.”

Explanation

The prior wording is illogical given the definition of Effective Date as date of submission to the Authority.

Subclause 4.2(c)

Delete “or other right at law.”

Explanation

That language is unnecessary if other right to terminate exists.

Subclause 5.2

Insert “, if reasonably incurred and reasonable in amount” between “costs” and “from.”

Explanation

Unlimited ability to incur costs and require payment from the SCV holds potential for abuse.  

Subclause 5.3

Delete “For Charges which are determined by the Authority” and “except where otherwise specified in this RIO Agreement.”

Explanation

Clarification and brevity.

Subclause 5.5

Delete.

Explanation

This provision is unnecessary because the Authority’s power to compel changes to Charges cannot be altered by the RIO.

Subclause 5.6

Renumber as 5.5.

Explanation

Self-explanatory.

Subclause 6.2

Replace “The Requesting Licensee shall bear and pay all Taxes.” with “Each Party shall be liable for and shall procure payment of all taxes, duties and levies applicable to this RIO agreement for which it is liable under the provisions of the relevant statute, statutory instrument or equivalent thereof .”
Terms “Law” and “Taxes” should be in lower case or defined in Schedule 12 - Dictionary.  Insert “properly imposed upon it” at end of first sentence.

Explanation

Each party should be liable only for the taxes which it is by law required to pay.  There is no legitimate reason for SingTel to allocate some of its tax liability to the Requesting Licensee. 

“Law” and “Taxes” are not defined and thus should not be capitalized.  The additional language is required to ensure that the Requesting Licensee’s obligation to pay taxes is limited to its own taxes.

Subclause 6.6

Insert the word “reasonably” between “be” and “requested”. 

Explanation

Required to protect the Requesting Licensee from excessive deposits and potential abuse.  

Subclause 7.5

This clause should be moved to Section 23 and conformed, along with the rest of Section 23, to the Model Confidentiality Agreement released by the Authority on November 4, 2000.

Explanation

Damages and related provisions with respect to confidentiality are properly addressed in Clause 23.

Subclause 8.1(b)

Replace “interfere with or cause” with “cause any extraordinary and unreasonable interference with or”.

Explanation

This change is required to narrow the scope of the obligations to a commercially reasonable level.

Subclause 8.3
The following changes should be made:

(1)
In line one, strike the words “use or permit the use of any IRS, or”;

(2)
In line two, insert the “or” between “connect,” and “link”; insert a “,” after the word link; 
insert the words “in any manner” after the word “use”; strike the words “(or permit the 
installation, connection, linking or use) any”;

(3)
In line three, strike the words “in contravention of any Law or in any manner”;

(4)
Strike all of lines four and five;

(5)
In line six, strike the word “any”;

(6) 
In line seven, strike the words “or use or permit any IRS to be used in any”; and

(7)
Strike lines eight through eleven.

Explanation
SingTel can legitimately require a Requesting Licensee not to install, connect or link any telecommunications equipment, or to use any telecommunications equipment in a manner, which would disrupt the provision or operation of telecommunications service by SingTel or other Licensees.  SingTel cannot reasonably hold a Requesting Licensee responsible, however, for uses of its network which, on the whole, will be unknown to a Requesting Licensee.  For example, a Requesting Licensee has no easy way of knowing whether a customer’s call will irritate, annoy or embarrass the called party.  Similarly, in most cases it cannot be predicted when customers’ usage may cause congestion or disruption in SingTel’s network.  Network congestion is a relatively common occurrence.  Indeed, such congestion could be caused by a call-in promotion by a business over which neither SingTel nor a Requesting Licensee would have any control.  SCV would be willing, however, to enter into an arrangement with SingTel, with the assistance and approval of the Authority (if so desired by the Authority), whereby the parties co-operated to try to avoid such occurrences, to minimize disruptions to their networks, and to prevent illegal uses of their networks, to the extent the facts needed for such action are knowable. 

Subclause 12.1

Insert “that is reasonable under the circumstances” between “notice” and “to.”

Explanation

Required for the protection of the Requesting Licensee.

Subclauses 12.1(a) and (b)

In each Subclause, replace “Party’s” with “Requesting Licensee’s” and “the other Party’s” with “SingTel’s”.  In Subclause 12.1(a) only, replace “a” in the second line of Subclause (a) with “an imminent”.  

Explanation
Required to prevent abuse, such as SingTel using a problem for which it is at fault as a basis to suspend service. 

Subclause 12.1(c)

Insert “or” after “interruption” and delete “or congestion.”

Explanation

Congestion occurs too frequently in the ordinary course and therefore is an appropriate basis for suspension of service.

Subclause 12.1(d)

Delete all language after the first parenthetical.

Explanation

The concept of material breach includes non-payment; thus, the stricken language is unnecessary.  Further, permitting suspension for failure to pay “any sum” is unreasonable and an invitation to abuse for anti-competitive purposes.

Subclause 12.1(e)

Delete.

Explanation

Permitting SingTel such broad discretion to suspend service is an invitation to abuse for anti-competitive purposes.

Subclause 12.1(h)

Delete.

Explanation

Permitting SingTel to suspend service based upon broad standards such as misleading or inaccurate is an invitation to abuse for anti-competitive purposes.

Subclause 12.3

Within parenthetical, replace “indefinitely or” with “only” and “SingTel may consider appropriate” with “needed to ensure safe and reliable service.”

Explanation

Required because permitting SingTel ability to suspend indefinitely is unreasonable and is an invitation to abuse for anti-competitive purposes.  Further, the period of time for which service is suspended should be connected with the reason for the suspension.

Subclauses 12.4 and 12.5

Delete these subclauses.

Explanation

Required because permitting SingTel to require payment while service is suspended, especially without limitation to cause or fault, is unreasonable and an invitation to abuse for anti-competitive purposes.  Permitting termination after 60 days, without limitation as to cause or fault, is unreasonable.

Subclause 13.1(d)

Delete all language following “Agreement” and close parenthetical.

Explanation

The concept of material breach includes non-payment; thus, the stricken language is unnecessary.  Further, permitting suspension for failure to pay “any sum” is unreasonable and an invitation to abuse for anti-competitive purposes.

Subclause 13.1(e)

Replace “any action is taken” with “any judgment is obtained” and replace “to enforce any judgment against the Requesting Licensee” with “or to recover any other asset of the Requesting Licensee, provided no further appeal of such judgment may be taken.”

Explanation

[image: image1.png]Required because permitting “any action” to trigger termination by SingTel, regardless of its merits, is unreasonable and an invitation to abuse for anti-competitive purposes, as is permitting a judgment against the Requesting Licensee to trigger termination by SingTel even though that judgment may be appealed.

Subclauses 13.1(g) and (h)

Delete these subclauses.

Explanation

[image: image2.png]Required because permitting SingTel to terminate service based only on SingTel’s opinion is unreasonable and an invitation to abuse for anti-competitive purposes, as are the overly broad standards regarding the nature of the information provided (i.e., “misleading,” “inaccurate”).

Subclause 13.4(c)

Replace “the Requesting Licensee shall” with “SingTel shall immediately return.”

Explanation

Fairness and reciprocity in light of 13.4(b).

Subclause 13.4
Add new subclause 13.4(d) as follows:

“(d)
Sing Tel recognizes that the IRS provided hereunder are vital to the Requesting Licensee, and agrees that upon termination or suspension of all or any portion of the IRS in accordance with the terms of this RIO Agreement, it will take all actions reasonably necessary to ensure that the level and quality of the IRS and related service functions and support functions is not degraded during the transition by the Requesting Licensee to other arrangements in order to serve its customers.”

Explanation
The Requesting Licensee should have general contractual assurances about transition cooperation so that it and its customers can be assured that its services to the public continue in an orderly manner.

Subclause 13.5

Add new subclause 13.5 and renumber subsequent subclauses accordingly.  (Subsequent subclauses of Clause 13 for which comments are provided are referenced by their original subclause number.)  New subclause 13.5 provides:

“Subject to clause 13.2, the Requesting Licensee may elect to terminate the entire RIO Agreement or any portion of IRS provided pursuant to this RIO Agreement at the Requesting Licensee’s sole discretion, upon providing SingTel at least sixty (60) days prior notice specifying the date of termination.  In such case, the Requesting Licensee’s liability shall be limited to payment of amounts due for IRS provided up to and including the effective date of termination of the relevant service.”

Explanation
SingTel should not be damaged by elimination of IRS required to be offered by it to the Required Licensee.  In the alternative, the Required Licensee should at least have reciprocal rights to terminate to those provided by SingTel in its proposed RIO Agreement.

Subclause 13.5

Replace “within 14 days of the date of termination to SingTel and/or of acquiring a replacement of any SingTel Equipment which is returned to SingTel in a damaged or defective condition.” with “a reasonable time after the date of termination by SingTel, based on the nature and amount of property being returned and as reasonably agreed by the Parties, and/or of acquiring a replacement of any SingTel Equipment which is returned to SingTel in a damaged or defective condition.  In the event the Parties are unable to agree on a reasonable time period for the return of such SingTel Equipment, any one of the Parties may request the Authority for such a determination.”  

Explanation

A fixed time period is unsuitable given the possible variance in the amount of the property that may need to be returned.  

Subclause 13.6

Delete and replace with text of 13.5, as amended, and substitute each party’s name for the other.

Explanation

Conforming change in light of change to 13.4(c).

Subclause 13.9

Insert period at end of sentence.

Explanation

Self-explanatory.

Subclause 14.1

Insert “labor strike or other” between “subsidence,” and “industrial.”

Explanation

Clarification.

Subclause 14.2

Add the following sentence at the end of 14.2:  “If any force majeure condition occurs, the Party affected by the force majeure shall use commercially reasonable best endeavors to remove the force majeure condition and upon cessation shall give like notice and commence performance hereunder as promptly as possible.”

Explanation

Immediate attention to the force majeure event is a customary contractual requirement to protect the other Party for whom termination rights may be of little value.

Subclause 14.6(a)

Change “sixty (60)” to “thirty (30)”.

Explanation

Required to Conform to changes to 14.6(b)

Subclause 14.6(b)

Change “sixty (60)” to “thirty (30)”

Explanation

A 60 day period for a force majeure in telecommunications is unreasonably long as termination may be delayed by up to 89 days.

Subclause 15.2
Replace the words “SingTel’s only obligation is to” with “SingTel shall” and at the end add the words “and in any event the same skill and care as it applies in the conduct of operations on its own behalf.”

Explanation
Required to ensure fairness to Requesting Licensees with respect to the actions performed by SingTel.

Subclause 15.4
The S$1,000,000 and S$3,000,000 limits should be scaled to the amount of services delivered.  SCV respectfully requests that the Authority consider, and permit comments on, an appropriate scale for such limits.  In the alternative, the S$1,000,000 and S$3,000,000 limits should be replaced with the following:

“the estimated amount due and owing by the Required Licensee to SingTel for the provision of IRS under this RIO Agreement for the twelve month period immediately preceding the event giving rise to liability hereunder (annualized in the event twelve months of operation have not occurred under this RIO Agreement) for any one event or series of connected events and of the thirty-six month period immediately preceding the first event giving rise to liability hereunder (annualized if required) for all events”.

Subclause 15.6

The following changes should be made to this clause as written:

(1)
In the second line, strike the words “(including Consequential Loss)”;

(2)
In the third and fourth lines, capitalize the term “Third Party”;

(3)
In the sixth line, insert the words “, in all cases” after “IRS” and before “other”;

(4)
In the sixth line, insert the words “or deliberate” after the word “willful”;

(5)
In the seventh line, insert the words “, act or omission” after “breach” and before “of”.

Explanation

“Consequential Loss” should be stricken as inconsistent with clause 15.3, which rightly precludes liability for consequential loss or damages.  The remaining changes are to make clear that the Requesting Party’s right not to have to indemnify SingTel from any Claim by a Third Party should not be restricted only to willful “breaches” of the RIO Agreement, but to other willful acts or omissions by SingTel that may have given rise to the Claim.  These changes are consistent with Subclause 15.3.

Subclause 15.9

Insert the words “Third Party” in the second line after “any” and before “supplier”.

Explanation

This change is needed to ensure that liability is not avoided for delays or failures by affiliated suppliers.

Subclause 16.1
Add the following sentence at the end of this subclause:

“Services offered by the Required Licensee to its customers that incorporate IRS shall be branded exclusively by the Required Licensee with its brands and, except as otherwise agreed in writing by the Required Licensee and SingTel, the Required Licensee shall provide the exclusive interface to its customers in connection with the marketing, offering or provision of IRS services utilized by the Required Licensee under this RIO Agreement.”

Explanation
The addition provides clarity with respect to customer dealings and is otherwise consistent with Clause 16.

Subclause 19.1

Strike this clause in its entirety.

Explanation

If the IDA had believed such reciprocity were warranted, it would have included such a requirement in the Code.  It did not.  Instead, the Code properly imposes different obligations on Dominant Licensees, such as SingTel, than it does on Requesting Licensees.  SingTel’s proposed “Reciprocity” provision would obliterate any such distinctions.

Subclause 20.3

Insert the word “reasonably” in line one after “and” and before “considers.”

Explanation

The addition of the word “reasonably” helps to ensure that SingTel cannot use challenges to Forecasts as a means of limiting competition.

Subclause 20.5

Strike the words “it considers unreasonable or that”.

Explanation

Although SingTel may legitimately negotiate in good faith over a Forecast it considers unreasonable, the stricken words would give SingTel the right to refuse to provide requirements regardless of the outcome of the negotiations, based solely on its views of unreasonableness.

Subclause 22.3

The following changes should be made:

(1)
Insert the words “such reasonable” after “require” and before “information” in the first line;

(2)
In the sixth line, before the words “The Requesting,” insert the following sentence:  “The Requesting Licensee may protest such amended Security Requirement to the Authority, in which case such amended Security Requirement need not be provided until the Authority has ruled on the protest and determined what amendment to the Security Requirement, if any, may reasonably be required.”; and

(3)
In the sixth line, insert the words “If no protest is filed with the Authority,” before the words “The Requesting” but after the newly inserted sentence set forth in “(2)” above.

Explanation

As written, this provision gives SingTel virtually unlimited discretion to amend a Requesting Licensee’s Security Requirement, a discretion which could be abused for anti-competitive purposes.  For the same reason, a Requesting Licensee should have the right to protest any such amended Security Requirement to the Authority.

Subclause 22.4

In line one, strike “, at its absolute discretion,” and insert the word “material” between the word “a” and the word “failure.”

Explanation

Giving SingTel “absolute discretion” to determine what constitutes an alleged “failure” to provide the requested information is an invitation to abuse for anti-competitive purposes.

Clause 23

Strike existing Clause 23 in its entirety and incorporate by reference the Model Confidentiality Agreement (“MCA”) as approved by the IDA (published 4 November 2000).

Explanation

As Clause 23 of the P-RIO expressly recognizes, the P-RIO’s provisions on confidentiality should be conformed to match the approved MCA.

Subclause 25.2

This provision should be eliminated in its entirety.

Explanation

A Requesting Licensee should not be precluded, in communications with customers, from attributing the listed blame, need, or events to SingTel if such communications are accurate and true.

Subclause 26.3 

This clause should be retained, but expanded by inserting the following sentence between the first and second sentences:

“Such notice shall specify:

(a) in the case of an assignment by the Requesting Licensee the information, including the information specified in Subclauses 1.3 (c), (d) and (e) of Part 1 and the creditworthiness, security and insurance information as detailed in Clause 22, which would be required if the assignee were completing a Request for Additional IRS pursuant to Attachment C; and 

(b) in the case of any assignment by Sing Tel of all or a portion of its obligations under the RIO Agreement, an agreement by such assignee to be treated as a Dominant Licensee subject to the provisions of Section 2.2.1 of the Code, together with information as is reasonably necessary for the Required Licensee and the Authority to determine whether the assignee is able to comply with the obligations of SingTel assumed pursuant to such assignment.

New Subclause 26.4

Add a new Subclause 26.4 to read as follows:

26.4
Upon receiving the information required pursuant to subclause 26.3 from an assignee, the other Party (the “Objecting Party”) may upon notice to such assignee and assigning Party, request the Authority to determine whether the assignee is reasonably capable of performing the obligations of the assigning Party under the RIO Agreement.  If the Objecting Party demonstrates to the reasonable satisfaction of the Authority that the assignee does not have the creditworthiness or skills necessary to perform the obligations of the assigning Party, the Authority may invalidate such assignment or impose such additional conditions upon the assignee to assure performance as it may determine.

Explanation 

While Subsection 5.3.2 (p) of the Code expressly permits either Party to assign any or all of its rights under the RIO, it would be reasonable to permit either Party to object to an assignment to another party based upon the assignee’s ability to perform the obligations of the assigning Party under the RIO Agreement.  Moreover, the Requesting Licensee has the protection of Section 2.2.1 of the Code in its dealings with SingTel and should have the benefit of similar legal protections should SingTel assign its rights and obligations to another person.
VIEWS REGARDING SELECTED TERMS IN SCHEDULE 12 - DICTIONARY


SCV submits the following comments on Schedule 12 – Dictionary insofar as some of the terms in that schedule are used in, or relevant to, the basic P-RIO agreement.

Paragraph 1.2(vii)

In the third line, strike the words “or stock exchange.”

Explanation

Stock exchanges do not promulgate and enforce rules which are relevant to the RIO Agreement. 

“Confidential Information”

Strike in its entirety, and replace with approved definition in the Model Confidentiality Agreement.

Explanation

The definition of “Confidential Information” in the IDA’s approved Model Confidentiality Agreement should control.

“Foreign Operator”

The term “Parties” should not be capitalized, and the word “provides” should be singular because the noun “Foreign Operator” is singular.

Explanation

See above.

“Interconnection Related Service” or “IRS” 

Starting in line two, strike starting with the word “in” to the end of the definition in line three.

Explanation

The stricken words are unnecessary and, indeed, confusing.

“Law”

Insert a definition of “Law”.

Explanation

Sing Tel should define and clarify what it means by “Law” as used, for example, in Paragraph 6.2 of the P-RIO.

“Taxes”

Insert a definition of “Taxes”.

Explanation

Sing Tel should define and clarify what it means by “Taxes” as used for example, in Paragraph 6.2 of the P-RIO.

“Third Party”

Insert after the words “Requesting Licensee” the words “or either of its subsidiaries and Holding Companies.”

Explanation

“Third Party” shall not be defined in such a way that reasonable obligations could be avoided by affiliated subsidiaries or Holding Companies which are not independent of either Sing Tel or the Requesting Licensee.

Respectfully submitted,

Singapore Cable Vision Ltd.

November 15, 2000
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� The IDA added the provision that Section 3.3.5 “shall not be construed to require” SCV “to offer the unbundling of cable modem (broadband transport) service for the provision of Internet access service.”  Id.
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