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BEFORE THE INFO-COMMUNICATIONS DEVELOPMENT AUTHORITY OF SINGAPORE

COMMENTS OF COVAD COMMUNICATIONS COMPANY REGARDING THE SECOND CONSULTATION DOCUMENT “Revised Code of Practice for Competition in the Provision of Telecommunications Services”

Covad Communications Company ("Covad") appreciates the opportunity to participate in this second round consultation.  

During the last calendar quarter (April, May, and June of 2000), Covad has placed into service an additional 361 Central Office collocations, bringing its total in the United States to 1733.  Covad has also concluded interim line sharing agreements with all major incumbent telephone companies in the United States pursuant to the rights and obligations defined by the Federal Communications Commission (“FCC”) in December, 1999.
  These two facts are not unrelated.  Covad seeks to ensure that digital subscriber line (“DSL”) services are reasonably accessible to all people in the United States, and to supply these services as efficiently and economically as practicable.
  

Covad’s comments are limited to those areas where insight can be gained from its considerable experience in the deployment of DSL under nascent competitive market conditions.  Comments are divided into two sections:  significant shortcomings of the redraft of the Code of Practice, and revised provisions that Covad believes will speed the realization of the goals of the Code.

Significant Shortcomings of the Proposed Code

Covad perceives a fundamental conflict between two IDA objectives.  On the one hand, there is a clear interest to encourage competition, service innovation, and efficiency.  The articulated goals of the Code make this clear.  On the other hand, there appears to be less-clearly formulated bias in favor of the construction of new facilities.
  Covad finds it difficult to explain proposed code modifications relating to line sharing, transport and operational support services (“OSS”) in any other way than a lack of practical understanding of the relationship between these two objectives.

In order for facilities construction to be viable, there must first be in place conditions for sustainable market entry in the provision of services.  Specifically as relates to DSL, unless regulatory conditions allow a potential entrant to obtain nondiscriminatory access to essential inputs from the competing, intransigent incumbent, no sustainable entry will occur.  Overcoming the incumbent’s pattern of economically incentivised conduct to “Deny, Delay and Degrade” the provisioning of essential inputs is challenge enough.  Market entry barriers are raised by an order of magnitude if a new entrant is denied nondiscriminatory access to inputs the incumbent uses for its own competing DSL service – particularly if such inputs are uniquely available from the incumbent (OSS), provide the incumbent unique competitive advantages (using the higher frequencies on an existing in-service loop), or require entry in a related market (such as transport) if that market is not fully competitive in a way meaningful to the potential new entrant (i.e., Is competitive transport available among points needed to be served?).

In the first draft version of the Code available for public comment, line sharing was mandated in § 5.8.3.2.2.  The current draft contains no such provision.  The projected demise of line sharing in Singapore is explained on page 8 of Appendix 2:

Loop spectrum / line sharing will not be mandated, at this point in time as it is

expected that if there is sufficient demand either the dominant operator or a non-dominant operator using unbundled loops will make this service available on a commercial basis.
In light of its three years of competitive experience, Covad finds this explanation either naïve, or antithetical to the objective of sustainable DSL competition benefiting the broadest possible classes of residential and small business end-users as quickly as possible.  Line sharing is the most efficient utilization of existing infrastructure.  There is considerable demand for shared line access.  Existing lines, by definition, already exist.  There is no provisioning delay.  The incumbent uses existing lines to provide its DSL service.  Use of any other facility will necessarily be slower – a significant competitive disadvantage – and more costly – also a significant competitive disadvantage.
  An incumbent providing a DSL service has no incentive to provide line sharing on a nondiscriminatory basis absent regulation; its provisioning on a “commercial basis” will, quite reasonably, raise the cost of line sharing to the point where it becomes non-economic for a new entrant, thereby ensuring the incumbent the retention of monopoly rents for residential and small office DSL service.  

Additionally, failure to mandate line sharing will deprive end users of timely access to innovative, emerging DSL technologies.  For example, one of the standards approaching finalization in the ITU is that of SHDSL, a technology that will provide symmetric DSL service over existing lines shared with pre-existing circuit switched telephony.   It is unlikely that any incumbent would offer a customer SHDSL since doing so would severely undercut monopoly rents for its T1/E1 services.  SHDSL appears to have the advantage of having less potential for interference with ADSL than other existing symmetric services (such as HDSL and SDSL) and, even of interfering less with ADSL than ADSL does with itself.  In the intensely practical world of competitive DSL provision, residential and small business end users in Singapore are unlikely to obtain inexpensive, timely access to innovations like SHDSL unless line sharing is mandated.  The consequences are no web sites hosted on home computers, far fewer web sites hosted on small business computers, and more end-user aggravation and delay in transmitting large files upstream (containing, for example, pictures of the family, video clips of a new rock band, animation for incorporation into an off-shore final product, and designs detailing new software or hardware products).

Inter-office transport was identified as an unbundled network element in the previous draft proposed Code at § 5.8.3.4.  A comparable provision does not exist in the current version.

Forbearance from regulation of inter-office transport is justified if a fully competitive market already exists.  From Covad’s perspective, this means four or more competitors engaging in robust competition offering capacity where Covad needs it, mainly among central offices, and to points-of-presence at customer locations (ISPs and company premises for LAN/WAN extension).  Admittedly, we do not have maps depicting the location of central offices and existing fiber facilities in Singapore and, the dark fiber UNE may provide an appropriate substitute for a more general transport UNE in those geographical areas where dark fiber exists.   However, even in the most densely wired cities in the United States – New York City, for example – existing competitive transport facilities do not interconnect a preponderance of central offices.  While competitive fiber rings may exist in areas of business concentration, the question relevant to a decision of regulatory forbearance is whether robust competition exists geographically where new entrants utilizing unbundled loops have need of competitive transport.  Despite arguments to the contrary from incumbents in the United States, the FCC, in a proceeding where it was required by court decision to re-consider its determination and definition of UNEs, decided that the relevant market for transport was insufficiently competitive to remove transport from its list of UNEs.
  In fact, the FCC specifically added access to dark fiber to its definition of the more general transport UNE.  

Covad counsels that, given IDA’s expressed interest to make competitive broadband services available to the entire population of Singapore as quickly as possible, transport not be considered a UNE only in light of clear and convincing evidence that robust competition exists along routes to interconnect central offices and customer premises of potential DSL providers.

Operational Support Services (“OSS”) were identified as an unbundled element in the previous draft proposed Code at § 5.8.3.6.  In its previous submission, Covad explained why the proposed definition should be expanded, in part, to ensure that potential new entrants had non-discriminatory access to loop information enabling them to meet end-user expectations regarding the availability and speed of DSL services to the residence or business.  Competitive broadband DSL services, a hallmark of the information age, require nondiscriminatory access to vital facilities information and exchange of information between new entrant and incumbent UNE local loop supplier to support the functions of pre-ordering, ordering, provisioning, maintenance and repair, and billing.  In the United States, incumbent intransigence to provide non-discriminatory access to essential loop information led the FCC to add to its pre-existing order a requirement that all loop information in any incumbent records be made available to competitive entrants.

In the early days of its commercial operation, Covad was practically limited in its pre-ordering and ordering functions to communicating with the incumbent through fax or through email.  Such limited processes might support the ordering and installation of DSL services on tens of loops a day, but certainly not hundreds of loops a day.  Even now, despite the continued vigilance and corrective interventions by the FCC, Covad does not yet have electronic data interchange (EDI) operational capability with all incumbents in the United States.   Such nondiscriminatory access to information and support systems functionality as provided by EDI is essential to scale the competitive provisioning of DSL to hundreds of end users per day.

In light of its experience in the United States, Covad is at a loss to understand why, in light of its articulated goals, IDA would delete a requirement for nondiscriminatory access to expanded OSS functionality from the proposed Code.

As presently drafted, the proposed Code does not contain specific provisions that compel nondiscriminatory access by a competitor to line shared loops, transport and OSS.  Absence of such provisions will be weighed heavily by potential DSL entrants, particularly those with practical experience in overcoming incumbent intransigence in more favorable regulatory regimes.

Improvements in the Proposed Code likely to speed competitive benefits

Certain modifications of the proposed Code are likely to advance its articulated goals.  

The restrictions on use of Customer Service Use Information in § 3.2.6.2 is important, not only for public policy reasons related to individual privacy rights, but also with regard to the interests of telecommunications competitors.  This provision, as currently drafted, would prevent information obtained from a competitor ordering an unbundled loop on behalf of an end user from being used in special marketing efforts launched by the incumbent or its affiliates in an attempt to reverse the end user decision.
 

Modifications relating to technical standards (§ 4.2.8) are likely to be important in speeding innovative new services to end users.  Covad fully acknowledges the fundamental interest of all interconnecting facilities suppliers and all suppliers of services in ensuring that neither physical nor technical harm be caused to any underlying network (§ 4.2.4), and reads standardization provisions within the mutual context of protecting all parts of interconnected networks.

Covad supports the various changes made to the section “Cooperative Duties of Dominant Licensees” and, in particular, with the new section (§ 5.2) detailing multiple means of entering into an interconnection agreement.

Covad commends the changes contained in §5.3.5.6.2.  The rights and obligations detailed in this provision (i.e. re-arrangement of incumbent equipment in a central office, and the right of a new entrant to physically inspect “no space” central offices), coupled with the fact that an incumbent cannot compel the construction of a cage (§ 5.3.5.6.5) should result in best use made of central offices – a potential bottleneck facility. 

Covad does have some residual concern about the redrafting of § 5.3.5.6.4, “Equipment that may be Co-located”.  The initial draft specifically referenced “’multi-functional’ equipment”, a term that would clearly cover ATM equipment and routers performing network monitoring functions.  This term, and its supporting text, is not contained in the redrafted provision.  Covad interprets the phrase “or which is used in other jurisdictions for interconnection” to include ATM equipment and routers since such equipment may be collocated in the United States.  Covad cautions that network typologies and efficiencies are greatly affected by the types of equipment that can be collocated.  Unlike a new entrant’s class five circuit switch, neither modern ATM equipment nor routers are of a size that would adversely impact on space efficiencies in a central office. 

Finally, Covad would like to incorporate its previous observations regarding pricing.  It is the prices of UNEs and associated incumbent provided services rather than the pricing methodology that potential entrants will use to determine whether competitive entry is commercially viable.  If the prices for essential inputs are too high relative to the retail price of the supported service on offer from the incumbent, sustainable competitive entry will not occur. 

Covad fully supports the goals articulated in the revised Code of Practice and hopes that its experiences as a new entrant, made possible by a regulatory regime recently designed to support sustainable competition for the provision of broadband services, will prove useful to IDA in determining how best to obtain its objectives.
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� 	� HYPERLINK http://www.fcc.gov/Bureaus/Common_Carrier/Orders/1999/fcc99355.doc ��http://www.fcc.gov/Bureaus/Common_Carrier/Orders/1999/fcc99355.doc�. 


� 	See § 1.1(a) of the proposed Code of Practice for Competition in the Provision of Telecommunications Services, “Goals of the Code”.


� 	See, § 3.3.3  of the Cover Document on the Second Consultation.


� 	In essence, Covad believes that line sharing (nondiscriminatory access to the higher frequencies of an loop over which circuit switched telephony is provided) meets the essential facilities test outlined in §6.4.1.


� 	See, � HYPERLINK http://www.fcc.gov/Bureaus/Common_Carrier/Orders/1999/fcc99238.pdf ��http://www.fcc.gov/Bureaus/Common_Carrier/Orders/1999/fcc99238.pdf� 


� 	See, � HYPERLINK http://www.fcc.gov/Bureaus/Common_Carrier/Orders/1999/fcc99238.pdf ��http://www.fcc.gov/Bureaus/Common_Carrier/Orders/1999/fcc99238.pdf�. 


� 	This is particularly important in light of the incumbent’s ability to control the timing of the delivery of the unbundled loop, subject, of course, to performance provisions in the interconnection agreement.





