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DataOne-Telstra

14 July 2000

Ms Ng Cher Keng

Director (Policy)

InfoComm Development Authority of Singapore

8 Temasek Boulevard
#14-00 Suntec Tower Three
Singapore 038988


Dear Ms Ng

DataOne-Telstra welcomes the opportunity to contribute further to the development of a telecommunications regulatory framework for Singapore.  We therefore take pleasure in submitting the attached paper setting out our views on the issues raised in the second draft of the discussion documents.

DataOne-Telstra would be pleased to assist the IDA in relation to any of the issues raised.  In particular, we would be happy to provide technical support and assistance in relation to the establishment and operation of a communications industry-self regulatory body for Singapore, which we believe will be an essential step in realising the goals set by the Government.

Should you have any questions concerning any of the issues raised in our submission, please do not hesitate to contact us.  

With best wishes,

Sturt Eastwood






Daryl Pang

Attachment
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COMMENTS BY DATAONE-TELSTRA 
ON SECOND CONSULTATION DOCUMENTS

Code of Practice

Page 1 clause 1.1 – Goals of the Code

DataOne-Telstra believes that the goal of any-to-any connectivity is essential to the telecommunications and sector and suggests that the objective specified in clause 4.1 in relation to required co-operation among licensees to promote competition should also be reflected in the Goals of the Code, by the addition of the following words as a new subsection (c):

“(c) ensure the development of an integrated “network of networks”, which allows for seamless any-to-any communication throughout Singapore.”

The remaining subsections in this clause should then be renumbered accordingly.

Page 2 clause 1.2.1 – Reliance on market forces

DataOne-Telstra supports the IDA’s stated aim to strongly encourage the telecommunication industry to develop appropriate advisory and self-regulatory forums.  This element of the new regime will be essential to its effective implementation.  

In recognition of the essential nature of this activity to ensure rapid implementation of competition in the market at the operational and technical level, it is suggested that the wording of this clause be amended by the addition, after the words “to formulate technical and operational processes and mechanisms where it is to the mutual benefit of the industry to co-operate so as to” of the following words:

 “ensure rapid development of effective competition and to”

DataOne-Telstra is keen to assist the industry in Singapore in the establishment of a self-regulatory function, based on experience gained with the establishment and operation of the Australian Communications Industry Forum (ACIF).

Page 6 clause 2.2.2 – Dominant Licensees

DataOne-Telstra supports the objectives of clarification and simplification which have led to changes to the original draft in relation to the dominance classification, which was previously based on a determination of market power in relation to a particular service.  

However, we have remaining concerns about the implementation of the new model, which is now a hybrid between a definition of dominance based on market power and market share, and criteria which relate more to the control of essential facilities.  While inter-related, traditionally these two elements of market power have been tested and judged against entirely different criteria. 

DataOne-Telstra believes that as this is a unique approach, it would assist industry if the applicable criteria to be used by the IDA in relation to each of these aspects were to set out clearly in a supporting set of guidelines.  This will assist both incumbents and new entrants to form a view of the type of evidence that will be sought by the IDA in carrying out a review of the designation of licensees in relation to market developments.

DataOne-Telstra also takes the view that a clear distinction needs to be maintained in the competitive framework between market conduct rules (relating to dominance in the market) and generic essential facilities access requirements (which are required to ensure proper functioning of the industry, irrespective of market dominance issues).  As a consequence of this important distinction, the obligations attaching to Dominant Licensees, set out in clause 5 should now be fundamentally reviewed in the light of this changed test for dominance, to ensure their continued application. See our comments in relation to clause 5 below.

Page 9 clause 3.2.3-Duty to Provide Procedures to Contest Charges

Given the current drafting of clause 3.2.3, it should be made clear that the customers referred to in 3.2.3.1-6 are residential and business customers only (and not other Licensees etc).

Page 10 clause 3.2.3.4 - Reporting Requirement

DataOne-Telstra does not believe that licensees should be required to report the number of complaints received, as this mechanism could easily be manipulated by competitors.  If reporting is required, it should only be in relation to complaints where the licensee is found to be at fault.

Page 12 clause 3.3.3 - Duty to Provide Service on a Non-discriminatory Basis

DataOne-Telstra believes that any price discrimination by a dominant licensee should be clearly based on objective cost differences.  In the initial stages of competition, it would be easy for a dominant licensee to cross subsidise provision of a service to a particular customer or set of customers, so the reference to meeting an offer by a competing licensee (where it is not based on cost differences) should be deleted.

Page 13 clause 3.3.4.2 – Review by IDA

The requirement for a petitioning party to provide adequate information to support its position in relation to a complaint about a tariff may be unreasonable given the asymmetric information available to incumbents and new entrants, especially in the early stages of competition.  

Page 14 clause 4.2.1-Duty to Interconnect with Other Licensees 

Given the importance of any to any connectivity non-dominant licensees should have a duty not only to cooperate in good faith in carrying out the terms of their Interconnection Agreement (as is presently provided in the Code), but also to negotiate in good faith on the terms of interconnection.

Page 15 clause 4.2.8 - Duty to Comply with Mandatory Technical Standards

Given the changing nature of the industry and the time delay in establishing standards for new services, it may be necessary to deploy a service that is later found not to comply with a set standard.  When a standard is later adopted by IDA or ITU, it should not be made retrospective - the licensee should be able to make its own business decisions on whether to upgrade or alter its service, in response to consumer demands.  These are issues which should be discussed within an industry self-regulatory body.

Page 15 clause 4.2.9 - Duty to Facilitate Change of Service Providers

The implementation and funding arrangements for number portability also need to be considered.  It would be appropriate for number portability principles to be developed through industry consultation.

Page 18 clause 4.5.3 - Approval of the IDA

The period of 45 days in 4.5.3 is too long -in many cases termination will be urgently required (eg insolvency, material breach). Accordingly an expedited IDA approval process is required of no more than 14 days. 

Page 18 clause 5 – Cooperative Duties of Dominant Licensees

DataOne-Telstra considers that this section of the Code should be reviewed in the light of the linkage of the concepts and tests for dominance and bottleneck facilities specified in the new dominance test (set out in clause 2.2.2).  DataOne-Telstra is concerned that many of these factors set out in clause 5 relate to control of essential facilities, rather than market dominance, and that the obligations should therefore continue to be placed on operators controlling bottleneck services or facilities, even where there is no clear dominant player in any particular market.  

The issues currently included in this clause cover a range of matters, including from control of anti-competitive behaviour and access to essential services and facilities.  The latter obligations, including for example provision of billing information (5.3.2 (c)), data protection ((f), number portability (g), co-location, and access to UNEs and ESFs, should continue to apply to an access provider, irrespective of market dominance.  The difference, however, should be that once a Licensee ceases to be dominant, more generic access provisions should apply, with the Licensees being required to rely in the first instance on commercial negotiation, but with the recourse to regulatory intervention should this prove necessary.

Page 20 clause 5.3.2 (k) - Contents of the Offer

This clause contains the words "of the essential support facilities that the Dominant Licensee is prepared to make available.....".  This use of the words “is prepared” is repeated throughout the list of elements of the RIO.  This wording creates the incorrect impression that the Dominant Licensee is able to decide whether or not to offer Requesting Licensees access to UNEs and other IRSs.  We suggest replacement of these words by stronger ones, such as “must offer” or “is required to provide”.

Page 22 clause 5.3.5.4 - Provision of ESF

It is unclear at what price (FLEC?) and on what terms ESFs must be made available by a Dominant Licensee - this should be specified. Also the list of ESFs in Appendix 1 should include international gateway facilities like cable landing facilities, earth stations and related facilities.

Page 24 clause 5.3.5.6.3 - Excess Capacity

This clause seems to be somewhat in contradiction to the previous clause.  If the Dominant Licensee is required to "take reasonable measures to expand or upgrade its facilities", the conflict on space availability should only occur for the period of time it takes to expand or upgrade, if it is practical to do so.  The use of the term “convincingly” is vague, and would be better replaced with a specification of the issues that the IDA will take into account in reaching its decision.

Page 26 clause 5.5.4 - IDA Conciliation

This may be more effective if it is changed to "Should either party......"

Page 26 clause 5.5.5.2 - IDA Review

This would be better if the interconnect agreement could be implemented as soon as the agreement is reached, with IDA having the right to rescind it.  Licensees know what the rules are and this could be reinforced with some penalty if the agreement is clearly in breach of the rules.  Where IDA does not need to have direct involvement, it should not act in a manner that could delay the process.

Page 28 clause 5.5.6.6.3 - Timing of the Dispute Resolution Procedure

DataOne-Telstra believes that the IDA should strive to reduce this timeframe to a maximum of 30 days.  It is therefore suggested that this clause be reworded as follows:

“IDA will seek to complete the Dispute Resolution Procedure, and issue a direction, within 30 days from the day on which it receives the Petition, but may extend this period up to a maximum of a further 30 days in complex cases.”

Page 30 clause 6.3.4 - Timing of IDA Decision

The time period specified gives industry participants no certainty, as the process of seeking further information could be extended indefinitely.  The Code sets strict timeframes for licensees, but none for the IDA.  This should be rectified with a clear statement of efficiency targets by the IDA (as is done by OFTA in Hong Kong).

Page 31 clause 6.4.1 - Essential Facility

DataOne-Telstra is of the view that this test should be based on normally accepted views of what constitutes an essential service or facility.  As currently drafted, this clause provides no benchmark for the industry, and puts the burden of proving that a facility is essential on the part of new entrants to the market.  For example, the last sentence specifies certain things that a licensee has to demonstrate in order to have something declared an essential facility.  It would be impossible for a licensee to prove that the licensee that operates the facility "has sufficient current capacity to share with the requesting licensee and has no legitimate business justification for refusing to share the facility with the requesting licensee".  These are things that IDA must determine based on information that the owning licensee is compelled to provide to IDA.  It would be better to specify a generally accepted essential facilities or bottleneck test here together with importantly recognition of the need to avoid unnecessary duplication of facilities.

Page 31 clause 6.5 - Initial Designation of Facilities that must be Shared

This should include the full list of essential support facilities listed in Appendix 2 (including manholes, cable chambers, trenches, ducts and conduits) together with international gateway facilities like cable landing facilities, earth stations and related facilities. 

Page 32 clauses 7 and 8-Unfair Methods of Competition /Agreements involving licensees that unreasonably restrict competition.

These clauses use the concept of “unreasonably restricting competition”. This concept should be replaced with the more generally recognised concept of “substantial lessening of competition”. This will assist in interpretation and provide greater commercial and regulatory certainty.  

Page 37 clause 8.4 - Agreements between Competing Licensees

The blanket prohibition on joint research and development activities may unduly restrict industry co-operative efforts of benefit to the Singapore industry as a whole, which may be sponsored by an industry self-regulatory or research body for example.

Page 37 clause 8.4.1 - Business Purpose of the Agreement

The words "to reduce output and increase prices" are used in a number of places in the document to describe anti-competitive behaviour.  However they do not have to occur together, ie you can increase prices without reducing output.

Page 43 Clause 10-Enforcement of the Competition Code

As noted in our earlier submission, there needs to be a right of appeal to a court of competent jurisdiction in relation to IDA enforcement. 

Appendix 1

Page 8 clause 3.7

Co-location obligations should not be limited to dominant licensees.  They should apply to all licensees to facilitate interconnect between networks.

An industry body needs to determine the rules to apply for access to equipment rooms in commercial and residential buildings, for example.  It would be detrimental to Singapore’s competition ambitions to enable a building owner to reach an exclusive agreement with one licensee to the exclusion of others by virtue of there being no space for equipment.  The same reasoning applies to access to building risers, building cabling etc. provided by building owners. 

Page 10 clause 5.2.1

To create more certainty for the industry, there needs to be greater definition of what can be included in indirect costs.

Page 11 clause 6.1.3, 6.1.4

Generally it is best, if possible, to let cost determine the behaviour of licensees when requesting capacity.  It is unlikely that any licensee would request more than 12 months’ requirements unless there was a predicted future shortage or they intended to limit access by other licensees to limit competition.  If there are shortages and if additional capacity can not be provided within a short time frame (eg. building space), there should be a limit placed on licensees.

Page 12 clause 6.2.4

DataOne-Telstra’s view is that origination and termination charges should be based on incremental costs, and not linked to the incumbent’s retail call rates.  O/T services are supplied in a totally different market, and are not retail products, and their cost drivers are entirely different.  See comments in relation to Appendix 2 below.

Appendix 2

Page 3,4,5 - Origination/Transit/Termination

In order to ensure sustainable competition develops in the Singapore market, the prices for O/T/T should be moved as soon as possible to a transparent incremental cost basis.  The model proposed here brings with it major difficulties, including the lack of wholesale rates and the uneven allocation of costs in some circumstances eg. full PSTN rate. 

New entrants to the Singapore market, who are seeking to interconnect with the incumbent, must also be given surety that interconnect rates will not be manipulated by an increase in the incumbent’s retail prices.

ISDN interconnect points

The references to ISDN BRI and ISDN PRI should be clarified, as these would appear to be customer interfaces, rather than trunk side interfaces.

Other Issues from the Public Forum

(1)  How to allocate space in telecommunications rooms in residential and commercial buildings.

This is best left to an industry forum but, for new buildings, there should be some standards prepared on space requirements.  FBO licence holders could, if they wish to, reserve space (with some financial commitment).  If other FBO holders wish to use the space reserved for another FBO holder, they would have to negotiate and pay for the space.  Rooms should be shared with no barriers to conserve space requirements.  Possibly working arrangements could be found to share power supplies.

There could even be a business opportunity for some operator to actually provide FM in residential and commercial buildings.

(2)  Space reservation in manholes, cable chambers, trenches, ducts, conduits.

Again, an industry forum is best placed to consider this.  There should be pressure to ensure operators are economical with design ie. not using multiple optical fibre cables when they can combine under one sheath.  Ducts should be sub-ducted and each operator allowed only one subduct if there is a shortage of ducts.

(3)  The proposal to time limit UNEs and ESFs is a concern.  This introduces an element of uncertainty in what infrastructure new entrants can get access to for a reasonable price in the future.  The timeframe is also not defined although some reference has been made to a full review in 3 years time.

This policy should be reviewed as some infrastructure should be shared as a long term arrangement because it is in the public interest to do so eg. copper local loop, ducts, manholes, and it would not make sense to require operators to duplicate these facilities.

