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I. Introduction

1. Global One Communications PTE Limited (“Global One”) is pleased to submit its reply comments in response to the revised consultative documents released by the Info-Communications Development Authority (“IDA”) on 30 June 2000 and the comments submitted on 5 June 2000 by parties to the proceeding. In this filing Global One addresses the revised “Code of Practice for Competition in the Provision of Telecommunications Services” (“Code”) and its appendices.

2. Global One fully supports the IDA’s pro-competitive objectives in this proceeding and applauds the agency’s responsiveness to the many comments and detailed suggestions that it received in response to its previous consultation document. The revised Code is significantly improved and promises to establish a competitive and fair regulatory environment for market competition in Singapore. Singaporean users will benefit powerfully from the full implementation of these pro-competitive policies.

3. As noted in our comments submitted to IDA on 5 June 2000, Global One believes that economic regulation has two critically important purposes. These are to: (1) ensure that a dominant firm cannot exercise market power and engage in anti-competitive behavior against its rivals and (2) remove all direct and indirect barriers to entry. Against that background, Global One respectfully submits the following brief comments directed to several revisions in the Code. 

II. Classification of Dominant Carriers and Related Procedural Issues

4. The revised Code in paragraph 2.3 modifies the means by which Licensees are classified as dominant. In the modified version, a Licensee is classified company-wide as a dominant licensee and then has the option to seek service-by-service or other exemptions from the dominant category or any specific obligations. The Licensee may seek to remove any obligations it believes are no longer necessary once sufficient market competition has been realized with respect to the obligation or classification at issue. Global One supports this approach, but would note that it highlights at the same time the need to put all such matters out on public notice and allow a period for public comment. At issue is the fundamental decision whether a Licensee is in fact truly non-dominant in the service or sector in question and whether the market is performing, a matter in which every Licensee and user of telecommunications services has a clear interest. Failure to subject such issues to a full public review would risk undoing the otherwise excellent procedures developed in the Code to limit Dominant Licensees’ potential for anticompetitive behavior.

5. In terms of the substance of such changes to a Licensee’s dominant status, it will be critically important to define exactly what tests are to be applied to establish non-dominance, service by service, in the proceedings. IDA will need to address complex regulatory questions such as what is the relevant product market, what is the degree of substitutability with other services, what are the barriers to entry, what measures should apply to control the essential facilities used by competitors, what are the market shares, etc. Beyond that, it will be necessary to define, as part of any such decisions, exactly what safeguards will apply if a Dominant Licensee’s service in one sector or another is declared to be non-dominant and therefore deregulated under the Code. Such safeguards would address such issues as discrimination, cross-subsidy, bundling, price squeezes, predatory pricing, and others. In terms of a simplified review, it will be important to ensure that due attention is given also to the pace and time involved in developing real competition. The mere prospect of new entrants down the road is insufficient, in light of many markets’ experience showing that effective entry is expensive and can take years to generate real market presence. Global One would respectfully suggest that these issues remain somewhat unclear in the revised Code and need to be addressed in substantially more detail.

6. Turning to process, Global One applauds IDA’s proposal to seek the views of competitors and customers of Licensees seeking reclassification of their license category (para. 2.4.2) or initiating a proceeding to change a Licensee’s classification (para. 2.4.3).

7. Global One respectfully submits, however, that this procedural requirement should be made broader and more explicit in those paragraphs and added also in paras. 2.5 (Exemption from Application of Dominant Licensee Regulation), 2.5.1 (Request for Exemption of Dominant Licensee Regulation), and 2.5.2 (IDA Review). Rather than state, for example, that IDA “generally” will seek public comment as in para. 2.5.2, IDA should clarify the Code to state simply that the agency will publish the request and seek public comment before taking any decisions under those rules. 

8. Similarly, the public comment period requirement is also appropriate in para. 1.2.5.1 concerning the periodic reviews of this Code. Clearly a public comment period is fully warranted in such cases. In para. 1.2.6 concerning Open and Reasoned Decision Making, the revised Code states that “where appropriate” IDA will seek public comment. In that case, too, it would be better to state explicitly that all material issues – and certainly anything affecting the treatment of dominant carriers, interconnection, and access to essential facilities -- will be subject to public comment. In both cases the Code would be significantly improved by eliminating any potential ambiguity in this area.

9. In the case of revisions to the Code, it would be appropriate for IDA to publish a rulemaking proposal setting out what is to be done and the reasons justifying the proposal, as the introduction to multiple rounds of comments to obtain fully informed expert views from industry and the public at large. The final decision would be set down in a formal decision laying out all the justifications and responses to comments, accompanied by the rules to be implemented. This rulemaking approach has enjoyed excellent results in rulemaking proceedings in the United States. It adds to the credibility and acceptance of regulatory decisions by providing a complete and well reasoned record that can be tested on its own merits.

10. The same concerns naturally arise also in para. 1.5.1 (Right to Grant Exemptions), another area where an explicit requirement for public comment would improve the regulatory process. Such exemptions do have significant competitive effects and thus should be subject to public review.

11. A public comment period is also necessary in the case of IDA’s review of all tariffs filed by the Dominant Licensee in accordance with para. 3.3.4.2. Global One believes that while the revised Code makes significant progress in incorporating the concept of using a “basket” of appropriate market tariffs as a basis for IDA’s review of tariffs, additional measures are still needed to ensure that the Dominant Licensee’s rates receive a complete and meaningful review. The review process proposed in that paragraph is very brief, consisting of seven working days review by IDA, shortened in certain cases to five or even three days. Although a public review process necessarily delays matters, it would be more appropriate to seek broader views before allowing changes in Dominant Licensees’ rates to take effect that could be anticompetitive (e.g., price squeezes, predatory pricing, bundled services/discounts, cross-subsidy). 

12. Similarly, para. 5.3.5.2 Physical Interconnection at Any Technically Feasible Location says that the IDA “may” consult with industry regarding the minimum list of technically feasible points given in Appendix 2. The paragraph preserves the right to interconnect at any technically feasible point, but if there is to be an official decision about the minimum list, then that too should be subject to a public comment proceeding.  Also, if any technically feasible point is the standard, then the “minimum list” should be clearly identified as an illustrative minimum list.

13. In our view such processes should be applied not only to special tariffs but to all Dominant Licensees’ interconnect, wholesale, and retail tariffs alike. Global One continues to believe that it would be significantly better for these rates and terms to take the form of cost-justified tariffs put out for review and public comment before they take effect. Public comments would greatly assist IDA in its review of the tariffs, assuring that lengthy and complex tariffs could be properly evaluated. This is also true if IDA derives rates from international best practice examples.

14. Global One respectfully submits that in any action affecting market structure, the application of dominant carrier regulation, interconnection terms and contracts, the rates and terms offered by the dominant carrier(s), or any other material issues, IDA should expressly seek public comment before taking action. Where specific proposals for policy changes are involved or otherwise affect the fundamental treatment of the Dominant Licensees, Global One recommends that IDA conduct a formal rulemaking proceeding along the lines described in paragraph 9 above. This would remove any uncertainty in the Code that such major regulatory changes might take place without the opportunity for public comment. In brief, Global One respectfully submits that the proposed regulatory regime would be improved by explicitly requiring all material issues, and especially those associated with interconnection and the conduct of the Dominant Licensee, to be put on public notice for comment. 

III.
 Interconnection agreements

15. Global One supports IDA’s proposal to allow interconnecting Licensees a choice among three different options for entering into interconnect arrangements: (1) Use of a standardized Reference Interconnection Offer (“RIO”), (2) negotiating an original agreement, and (3) opting in to an existing agreement. These measures will accelerate the pace of interconnection and provide considerable flexibility in helping new entrants establish service while working through any difficulties that may arise.

16. The RIO will, in our view, prove to be a decisively important document, affecting many new entrants’ ability to start service quickly. Global One fully supports IDA’s proposal in para. 5.3.4 to submit a Dominant Licensee’s RIO for public comment before accepting it as valid. It is critically important, however, for this review to be thorough and meaningful. In light of this document’s importance, it would be better to subject the proposed RIO to a full review process including not only comments but also a second round of replies, again similar to a formal rulemaking proceeding. This will ensure that all aspects of the agreement and the regulator’s reasoning in accepting or rejecting it are fully examined. Global One would support the initiation of interconnection arrangements that were contingent upon the results of this proceeding in order to bring the benefits of competition to users even more quickly.

17. Para. 5.3.5.6.3 Excess Space Capacity, concerning another requirement on the Dominant Licensees, holds open the possibility that a Dominant Licensee might be able to deny the offer of its excess space capacity for collocation purposes if it “demonstrates convincingly that it will need to use a portion of currently unused space in order to achieve reasonably projected rates of growth over a next three-year period…” The three-year period might prove to be something of a moving target, however, whose starting points could be adjusted from time to time to serve the interests of the Dominant Licensee. Global One suggests that the requirement be limited either to currently available space or, if the “projected rates of growth” standard remains, to require documentation demonstrating contractual agreements establishing the commitments for the space. Global One would note generally that as companies digitalize (and further digitalize) their switches, more space becomes available in central offices. This has certainly been the case in the United States.

IV.
Unbundled Network Elements and Wholesale Services

18. Global One is concerned that the reductions in the Dominant Licensee’s obligations to provide unbundled network elements (“UNE”) and essential support facilities reduce the Dominant Licensees’ obligations to offer services that are required by competitors, that represent bottleneck facilities, and which will promote competition. In place of the original proposal to permit IDA to include all elements that could be considered as essential facilities or services, the revised code now would limit the elements to those identified by IDA in Appendix 2.  Global One believes that it would be more appropriate to return to the original standard proposed for the Code and make all network elements subject to unbundling. The lists in Appendix 2 should be modified to indicate that they are illustrative but not exhaustive. This approach will be easier to administer by the regulator, provide the new entrants greater assurances that they will have unbundled access to all network elements, and facilitate non-discriminatory access to necessary network elements.

19. The proposal to reduce the number of items identified as UNE’s raises two important concerns. First, if the proposal is simply directed toward reducing the number of network elements for which unbundling is appropriate, Global One would respectfully submit that that course leads to bad public policy. The point of unbundling requirements is to ensure that the bottleneck facilities and services that are substantially unique and/or constitute the basis of market power in the hands of Dominant Licensees are made available at cost-based rates in unbundled form, so that others can complete their own service offerings or put together packages combining such unbundled services with their own services. Without comprehensive unbundling, it becomes increasingly difficult to successfully enter the market or provide a full range of services/features demanded by users. 

20. Global One is unaware of any reasons why reducing the unbundling requirements might reduce barriers to entry or improve the ability of new entrants to participate more fully in the market. On the contrary, Global One believes that as technology and the trends toward market competition develop, the number of elements that are suitable candidates for unbundling can only increase. Unbundling lies at the heart of any effort to control the potential anticompetitive behavior of dominant service providers. Capping this requirement by regulatory action may only increase the opportunity for discriminatory behavior by the Dominant Licensees. Capping this requirement would also limit the ability of new entrants to bring innovative services to users.

21. Second, the reduction in unbundled network elements would, in combination with restrictions on the number of UNEs that an SBO may acquire, discriminate in favor of the FBO over the SBO. If the regulatory system resulting from this Code effectively creates a preference for facilities-based operators over service-based operators, it will have defeated the objective of creating economically efficient markets. An artificial preference for facilities simply denies the Licensee the choice of paths for developing a network and a business.  In this case, the reduction in the number of UNEs – to say nothing of artificial restrictions on how many UNEs an SBO may purchase – creates an explicit discrimination problem.  It compounds the harmful effects of unsound public policy (the restriction on the number of UNEs) by using it to discriminate against SBOs.

22. Moreover, it creates a difficult issue for IDA: how to distinguish some FBOs from other FBOs. Would an FBO with a limited buildout have the same rights as an FBO with a broader buildout? Are all FBOs equal, or are some more equal than others? And why should an FBO with a limited buildout get better treatment than an SBO who invests more in switches, services, and leased lines and who may bring greater benefits to users? The proposed policy may favor FBOs, but it likely harms users and definitely creates a barrier to entry and confusion in the market.

23. Global One recommends that IDA remove any limitations placed on the number of UNEs that a service-based operator may acquire. The markets are better able to determine which facilities an new entrant may wish to lease at any given moment, as well as establishing the ever-evolving mix of FBOs and SBOs suitable to the Singaporean economy.

24. Similarly, Global One respectfully submits that the proposal to eliminate wholesale discounts (except in the case of international private lines for an interim period) for service acquired by SBOs and FBOs from the Dominant Licensees in para. 5.8.4 of the previous version of the Code is bad public policy. Such a decision enables Singtel to engage in price squeezes and forces its competitors to purchase some bottleneck/interconnect services at retail rates. There is no good policy reason for this proposal. In combination with reductions in the number of UNEs (and perhaps the amounts of them that may be purchased by an important segment of service providers), the elimination of this positive policy proposal suggests a preference for FBOs that build nationwide facilities and that can immediately duplicate Singtel’s broad service and facility offerings. No such carrier exists, especially in the short term. This overlooks the valuable contributions of a competitive SBO sector, other FBOs, and the fact that these licensees will be an important part of the newly competitive markets. This combination of policies favoring one type of FBO that may not exist in the future and does not exist now would only weaken competition provided by the FBOs and SBOs, to the benefit only of the Dominant Licensees. Global One respectfully suggests that IDA should restore the original provisions of the Code.

25. Regarding the unbundled rate elements themselves, Global One would suggest that, if IDA does not restore the blanket unbundling provision, the UNE list be amended to include at a minimum operational support systems (“OSS”), inter-office transport facilities and service, and signalling systems.

26. Global One believes, however, that it would be better conceptually better to return to the original proposal altogether. Such a course would leave the regulator greater flexibility to select the appropriate elements and essential facilities and reduce the risk of creating artificial preferences in favor of nonexistent FBOs and Singtel.

27. Regarding the list of essential support facilities in Appendix 2, Global One applauds IDA’s decision to include international exchanges, satellite earth stations, submarine cable landing stations, and frontier stations. Global One urges IDA, however, to add domestic leased line facilities used for backhaul facilities to the list. Such bottleneck facilities from the cablehead into the domestic networks are every bit as essential to successful market entry as rights of way to cable chambers, ducts, and conduits.

28. Other issues in international telecommunications properly belong as unbundled network elements or essential facilities. First, it would enhance new entry into the markets to state explicitly that cable IRUs fall into the category of essential facilities as well. Similarly, as a matter of non-discriminatory interconnection, the Dominant Licensees should have the obligation to make their interconnection rates for traffic originating or terminating in Singapore available to new providers on the same terms, conditions, and rates. 

V.
Conclusion

29. Global One believes that IDA has made a series of significant improvements in the Code and that this document will provide the basis for a reasonable regulatory system. The improvements to strengthen the protection of customer data, allow multiple options to entering into non-discriminatory interconnect agreements, the elimination of proposed risk premiums be charged by the Dominant Licensee for certain providing “risky” new services, the commitment to forward-looking rate methodologies and LRAIC pricing – all these revisions and many others promise to be a success in the market.

30. Global One’s suggestions here are all aimed at promoting transparency, eliminating discrimination, and allowing market forces and economic realities to drive market strategies. Global One believes that the proposals made in the revised Code represent a powerful advance toward the objective of establishing a model, competitive market place in Singapore. Global One thanks IDA for the opportunity to participate in this important and effective process.
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