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COMMENTS TO THE INFO-COMMUNICATIONS DEVELOPMENT AUTHORITY OF SINGAPORE

REVISED PROPOSED CODE OF PRACTICE FOR COMPETITION IN THE PROVISION OF TELECOMMUNICATION SERVICES (ISSUED 30 JUNE 2000)

1. The commenting party and its interest in the proceedings

1.1 SingTel welcomes the opportunity to participate in the second round of consultation by the Info-Communications Development Authority (IDA) of the Revised Proposed Code of Practice for Competition in the Provision of Telecommunication Services (the Code).

1.2 SingTel is licensed to provide telecommunications and postal services in Singapore.  It was corporatised on 1 April 1992 and listed on the stock exchange in November 1993.  SingTel is committed to the provision of state-of-the-art telecommunications technologies and services in Singapore.

1.3 As a leading provider of telecommunications services and a leading proponent of innovation and competition, SingTel has a strong interest in effective pro-competition regulation of Singapore’s telecommunications industry.

2. Summary of the commenting party’s position

2.1 While SingTel welcomes a number of the changes arising from the Proposed Code, we believe that a number of particular aspects of the Code will not fulfil the IDA’s desired objectives as set out in Section 1.1.  These concerns fall within three key themes:

Recognition of the effectiveness of market forces in the promotion of consumer welfare

2.2 SingTel does not dispute the desirability for regulation in certain areas of the telecommunications industry which are not subject to market forces and where there is a significant risk of anti-competitive behaviour.  However, such regulation must be appropriately targeted in order to be effective.  Furthermore, it must be recognised that certain behaviour by dominant operators will not amount to anti-competitive conduct simply by virtue of their desire to maintain a competitive position.  What may be considered as desirable practices to outlaw often actually operate to increase the efficiency and engage in better utilisation of existing resources.  For example, the ability of such operators to stimulate demand through differential pricing should be permitted notwithstanding ill-informed allegations of discrimination.

Regulation must not act as a shield against competition

2.3 International regulatory experience demonstrates that market forces play a critical role in encouraging innovation and investment in infrastructure and new technologies.  Regulation must not be permitted to develop as a shield against participation and risk-taking by any industry players.  Risk taking through innovative investment and loss leading where demand is in its infancy, again, should be encouraged not regulated and rendered illegal.  Protectionary regulation will not work for Singapore - the loser in any such scenario will be the consumer in terms of prices and access to new technology.  The only effective regulation is that which is incentive-based in nature, rather than a set of protectionary or stagnant rules.  The benefits of full competition in Singapore will only be realised if risk-taking in the interests of consumers is encouraged and rewarded.

The focus of regulation must return to anti-competitive conduct

2.4 The dominance of any operator in a fast-developing, high-technology industry such as telecommunications can only be properly viewed as transient in nature.  Dominance in one aspect of the market, such as control of facilities, no longer automatically means that this dominance is transferable to the delivery of services which use those facilities, particularly when access to those facilities is mandated.  The only regulation which retains durability and relevance is that which examines actual conduct which has as its purpose, and subsequent effect, of being unfair and ultimately impacting on the consumer.

2.5 SingTel also notes that there are several inconsistencies between the Explanatory Statement, the main body of the Code and the Appendices.  SingTel has indicated where it believes these inconsistencies arise in this submission.

2.6 Within these themes, SingTel raises the following general comments with respect to the revised Code.

3. GENERAL COMMENTS

3.1 SingTel has identified seven broad areas in the revised Code which pose the greatest threat to achieving its goals:

(a) a loss of the Service Based Operator (SBO) and Facilities Based Operator (FBO) distinction;

(b) a flawed test for determining the dominant status of a Licensed Operator;

(c) concerns about aspects of the Reference Interconnection Offer (RIO);

(d) the necessity for purpose and effects tests in the regulation of anti-competitive behaviour; 

(e) the failure to take into account the IDA’s report on CPP when discussing fixed to mobile calls; 

(f) false assumptions regarding the degree of risk involved in the deployment of broadband networks; and

(g) a misplaced understanding of the competitive nature of certain aspects of the dark fibre network and other IRS’ and the necessary level of regulation to be imposed.

3.2 SingTel makes other important comments in the last section of this paper.

4. Loss of the SBO/FBO distinction

4.1 SingTel submits that it is critical for the distinction between SBOs and FBOs to be maintained in the Code.  There is a commercial incentive to connect SBOs to networks and the loss of the FBO/SBO distinction in the revised Code actually operates against the objectives of innovation and the promotion of competition.  The requirement that Dominant Licensees must charge all Requesting Licensees the same prices for Interconnection Related Services (IRS) will also not result in a promotion of facilities deployment.

4.2 Section 5.3.5.1 of the Code requires that a Dominant Licensee must provide all Interconnection Related Services to a Requesting Licensee, whether that Requesting Licensee is an SBO or an FBO, on terms and conditions that are no less favourable than those on which the Dominant Licensee provides comparable services to itself or its affiliates.

4.3 The first point SingTel wishes to make is that interconnection obligations in favour of SBOs are unnecessary and meaningless.  SBOs have no network in respect of which interconnection is required.  To the extent that SBOs wish to offer services over FBO networks, FBOs will have a strong incentive to allow those services to be offered.  FBOs currently compete for SBO business and it would be inconsistent with the general principle referred to in paragraph 1.2.1 of the Code to regulate SBO access.

4.4 Furthermore, the provision of interconnection obligations in favour of SBOs is meaningless.  The issue of “virtual interconnection” in the Code is one example where the SBO rights of interconnect become meaningless.  Appendix 1 to the Code provides that the Dominant Licensee is responsible for providing Origination, Transit and Termination (O/T/T) services involving the switching, routing and transmission of telecommunications traffic between network licensees (section 3.2.2).  The Code then identifies the different types of interconnection which will be available to facilities-based licensees and service based operators, where the former will be able to take advantage of “physical interconnection”, while the latter will only have access to “virtual interconnection” (section 4.2).

4.5 FBOs will therefore have virtual or physical interconnection for O/T/T while SBOs will be limited to virtual interconnection.  SingTel submits that “virtual interconnection” is a meaningless term which adds nothing.  There is no interconnection and there should be no obligation to do so.  We submit that “virtual interconnection” is an unnecessary fiction.

4.6 The second point SingTel wishes to make is that there should be no regulation of prices of access to SBOs or, at the very least, differential prices of services provided to SBOs as opposed to FBOs.

4.7 For FBOs with national infrastructure, a “build or buy” decision is legitimately made.  However, overseas regulators have recognised that, since SBOs have made a decision not to invest in infrastructure, they should only be able to purchase interconnection from FBOs at commercial rates.

4.8 The Telecommunications Authority (TA) of Hong Kong has accepted in its recent preliminary conclusions of the consultation into broadband interconnection that the distinction between facilities-based operators and services based operators is critical to meet the objective of encouraging new investment in infrastructure:

The TA encourages all forms of interconnection between the service providers and the network operators under mutually agreed commercial terms and conditions.  However, he is inclined to take the view that service providers are in practice the customers of network operators in the wholesale market and thus a pure “carrier-to-carrier” status would not be appropriate regarding broadband interconnection.  Instead, a tariff-based arrangement could better reflect the market condition and thus generate a more efficient investment signals for both the network operators and service providers.

4.9 Furthermore, the TA has announced that it only intends to consider requests for determination of interconnection from service providers if the circumstances are justified.  The test for such regulatory intervention will only be made on the basis that it meets a public interest test, for example, if the tariffs are set at unreasonably high levels compared to costs.

4.10 OFTA’s examination has resulted in the view that market forces, not regulation, will be the key driver of industry development.  The approach currently being assumed by the Code in Singapore is that FBOs will be exposed to market forces through their own investment.  SBOs, however, will have no incentive to invest or promote innovation because they will be protected by regulation.  That is, while SBOs pay the same interconnection price irrespective of the kind they undertake, there is no incentive to build.  SBOs will also target those high margin-low cost customers and will free-ride off the industry investment of FBOs.

4.11 Leading antitrust thinking in the United States recognises the legitimacy of the build or buy distinction, as well as rewarding the taking of risks to achieve innovation.  Rules for access to facilities are necessary, but must be complemented by a fair return.  Such regulatory models may be appropriately transposed to the Singapore context:

…profits derived from dominating a network may be a fair return to innovators who achieve dominance.  Certainly, it is a factor that rivals would take into account when they compete for the dominant position, and would encourage innovators to compete aggressively.  Mandating access to late-comers or “free-riders” seems to reward the passive and less energetic at the expense of those who pioneered a field..

..few would recommend royalty-free mandated access.  The late-comers can be charged a royalty, including a premium that takes into account the risks the network incumbent took in achieving its dominant position.

4.12 SingTel therefore contends that it is in the interests of the industry, and consumers, that access pricing for SBOs be determined by commercial negotiation because cost-modelling cannot replicate market values.

4.13 Accordingly, SingTel believes that:

(a) Interconnect rights should be limited to FBOs;

(b) SBOs should access networks on commercially negotiated terms; and

(c) there should be a reintroduction of the concept that prices should be able to be varied according to the build/buy premise of the purchasing operator, ie SBOs should be subject to commercial-based prices, with FBOs at some regulated measure.

5. the TEST FOR DOMINANCE

5.1 SingTel welcomes changes in the test for dominance away from a service-specific classification and towards a determination based on control of facilities.  However, we have some remaining concerns about the test which assumes upstream bottlenecks, even when regulated, lead to downstream service or market dominance.

5.2 SingTel maintains that if a Licensee is deemed dominant and regulation of a bottleneck is required, that Licensee should only be regulated with respect to the bottleneck facilities in which they are dominant.  The proposed test for dominance is therefore based on a false premise that dominance in facilities will always automatically lead to dominance in downstream delivery of services over those facilities.  In fact, regulation appropriately targeted at bottlenecks will mean that downstream regulation is unnecessary.

5.3 The inaccurate classification of dominance in the Code actually deters regulation away from addressing anti-competitive conduct.  The speed of market transition and the rise of alternative operators, which negate assumptions of upstream dominance leading to downstream dominance, is well recognised.  For example:

Thanks to a series of regulations liberalising the telecoms sector, the majority of alternative operators have built up a network based on the incumbent operator’s local loop infrastructure, enabling them to enter into direct competition with their predecessors in the traditional narrow band and leased line segment.

5.4 Furthermore, if access to a particular facility is mandated because it is a bottleneck, then any relevant [FBO] licensee may provide services using that facility in competition with the owner of the facility.  That is, the very object of the regulation of the bottleneck.  If this outcome is not achievable then SingTel would query the need for the upstream facility to be regulated in the first place.

5.5 Any concerns about dominance in downstream markets should be addressed through a test applicable to those downstream markets, not a test based on upstream dominance which will be subject to access regulation.  The tests referred to in paragraph 9.4 of the Code are appropriate to assess dominance on a case by case basis in downstream markets and should be adopted.

5.6 In summary:

· SingTel accepts the need for the regulation of dominant operators in upstream markets with respect to interconnect services provision;

· to the extent that the Code applies regulation on dominant operators in downstream markets as a result of upstream dominance, those provisions should be removed;

· alternatively, the Code should apply a separate test for dominance in downstream markets based on an assessment of market power in that downstream market, the substitutes available, and existing and potential competition in downstream markets (see section 9.4 of the Code).

6. reference interconnection offer

6.1 SingTel notes the changes to the draft Code regarding the Reference Interconnection Offer in paragraph 5.3.

6.2 SingTel believes the following aspects of the RIO and consequent provisions require clarification

(a) “interconnection” in paragraph 5.3 is not defined.  SingTel believes it should refer to “interconnection in respect of the provision of interconnect related services”.  SingTel also suggests the insertion of a clarifying sentence that this is the appropriate definition of “interconnection” throughout the Code;

(b) SingTel does not agree with the requirement for the Requesting Licensee to be compensated under paragraphs 5.3.2(c) (for service quality level deficiencies) or 5.3.2(m) (for deployment times).  The first type of compensation is inconsistent with the IDA’s view that only the IDA can enforce its QOS standards, being the standards applicable to interconnection as well.  This form of compensation would effectively allow the Requesting Licensee to enforce the IDA’s QOS standards against a Dominant Licensee.  The second type of compensation is unnecessary.  If the Requesting Licensee believes the delays it has suffered are in breach of the agreement and that it has suffered damage as a result, then the Requesting Licensee has the normal legal and regulatory avenues in which to recover that loss.

(c) SingTel believes that paragraph 5.3.2 (f) should be made reciprocal, in line with paragraph 4.2.6.  Licensees should protect confidential information provided by the other party in connection with any Interconnect Agreement.

(d) SingTel believes it would be worthwhile listing some of the reasonable conditions and restrictions referred to in paragraph 5.3.2(o), such as the requirement for Requesting Licensee’s to provide suitable security, insurance and credit worthiness information and for the Dominant Licensee to be able to restrict the offer if the Requesting Licensee has breached the terms and conditions of interconnection in the past.

6.3
Furthermore, in paragraph 5.4, SingTel strongly believes that it should be made clear that agreements entered into by Licensees prior to the effective date of the Code remain in force. Licensees who choose to enter such agreements should not be able to subsequently “opt-in” to the RIO or any other agreement entered into by the Dominant Licensee. These agreements were entered into freely by the Licensees. It is fair and reasonable that these agreements remain in force, otherwise, there is no incentive for a Dominant Licensee to enter agreements which may be subsequently amended or terminated.  Therefore, the last sentence of paragraph 5.4 should be deleted.

6.4
Finally, in relation to paragraph 5.5, SingTel believes that if a Licensee chooses to negotiate an individualised agreement, the dispute resolution procedure should not apply. The default should always be the RIO. If the parties fail to negotiate an individual agreement then rather than go to dispute resolution, the RIO should apply.  A clarifying sentence should be added at the end of paragraph 5.5.  

6.5
The same comment applies to paragraph 5.5.6.6.2.  The last two sentences of that paragraph should be deleted.  The RIO should always be the default.

7. the necessity for purpose and effects tests for competition

7.1 SingTel submits that the provisions contained in Section 7 of the Code are not framed with reference to the purpose or effects of competition.  Section 7.2 prohibits a Dominant Licensee from using its “economic position” in the Singapore telecommunications market in a “manner” which “unreasonably” restricts competition.

7.2 This is an unsustainable premise, because a Dominant Licensee such as SingTel will use its economic position, such as its investment in infrastructure, to compete with other Licensees.  Its economic position means that it will advertise and market its services to customers and engage in innovation.  Its economic position means that it will use its market knowledge in order to take risks, including investing in infrastructure as an FBO.

7.3 SingTel stresses that this is the very nature of competition.  The “manner” of that use will not necessarily have any causal relationship between its position as a Dominant Licensee, nor produce the effect of restricting competition.  As it stands, this provision cannot be found to be objectionable in competition terms.  It is likely that SingTel will engage in pricing activities, for example, which it would do under competitive conditions.  The purpose of such activity will not necessarily be with the purpose or effect of damaging a competitor.  It is impossible for SingTel to divorce itself from its economic position, nor can the Code justifiably expect SingTel to cease engaging in competitive behaviour.

7.4 The amendments required to the Code to address this issue are as follows:

· the reference to “not use its economic position” in paragraph 7.2 does not adequately link the restriction on competition with the abuse of dominant position, as stated in the title of this paragraph.  SingTel believes this phrase should be replaced with “not abuse its dominant position”;

· SingTel does not understand the reference to “in a manner” that unreasonably restricts competition.  This should be clarified to mean “purpose” or “effect”;

· it should be clarified that the sub-sections under 7.2 only apply if the test in 7.2 is satisfied.  If not clarified, there is no link in paragraph 7.2.1, for example, to the misuse of market power;

· SingTel strongly objects to the reference to “long-run average incremental cost” in paragraph 7.2.1.1.  It is internationally recognised that the appropriate standard for predatory pricing in the telecommunication industry is short run marginal cost.  Pricing at this level is seen as not anti-competitive because of the high sunk costs associated with interconnection telecommunication infrastructure.  Where there are high sunk costs, it may be efficient for a competitor to enter the market at below the long run incremental cost in order to compete where demand is inelastic or where competition is in its infancy, but by relying on the earning of returns to the investment in the long term.  The IDA should not be confused by our previous reference to long run returns.  This justifies pricing at the short run marginal cost level, it should not replace it;

· the concept of an “efficient” down-stream entity needs to be recognised in paragraph 7.2.1.2.  It should also be recognised that paragraph 7.2.1.2 only applies where retail prices are not regulated.  If retail prices are regulated at below cost prices, price squeezing will not be anti-competitive.

8. BROADBAND

8.1 Broadband risk
8.2 At paragraph 2.8 (Appendix 1) of the Code, the IDA has determined that it will not compensate licensees for the “perceived” risks taken in providing broadband services by permitting an additional premium to be included in the costs of capital.  The Code states that the experience in broadband deployment in other jurisdictions does not support the notion that such an investment carries a higher risk.

8.3 This aspect of the Code is based on false assumptions that broadband networks are not risky.  The experience of international regulators clearly demonstrates that this is not the case.

8.4 SingTel submits that the Code has, by its own language, recognised that there are fundamental risks to investment in broadband by the use of the phrase, “companies and the capital markets are obviously betting that broadband will be successful in both business and residential markets and any companies are rushing to seize part of that success.”

8.5 SingTel submits that the experience in overseas jurisdictions has reached exactly the opposite conclusion to that proposed in the Code.  It remains unclear as to how broadband technologies will develop and what applications should be targeted to investment.  The possible market take-up of broadband technologies remains uncertain.  For example, a United States online survey conducted by Bernstein & McKinsey demonstrates that although there is great interest in broadband technologies, there is scant information regarding demand.  34 per cent of respondents were either “very interested” or “somewhat interested”, but investment in the sector remains risky for telecommunications operators.

8.6 FBOs, such as SingTel, will therefore be taking considerable market risk in its broadband investment.  Only if market forces fail should there be regulatory intervention because the market has not yet fully emerged, let alone been tested.  The goals of Code should apply a consistent test to regulate only where market or commercial negotiations have failed.

8.7 Commercial decisions made by FBOs will therefore carry a high degree of risk.  FBOs will invest either in a broad range of facilities and platforms, such as satellite or wireless, or invest heavily in a select area.  This high level of risk therefore means there is very little if no incentive for investment by SBOs, as, under the proposed Code, SBOs will be relying on FBOs to make difficult and costly decisions on the future of broadband development.  Furthermore, because alternative forms of broadband technologies will be available, the Code should contain provisions which stimulate innovation and a diversity of investment.

8.8 SingTel therefore contends that regulation of broadband interconnection as proposed in the Code will produce distortions in the development of broadband technology in ways which are contrary to market forces.

8.9 In Hong Kong, the TA has not resolved question of disincentive for the rollout of competing access networks, however it has identified that what is required is the setting of proper interconnection charges which would provide the correct signal for “build” or “buy”.

8.10 The TA’s preliminary findings illustrate an understanding that when the broadband market becomes more mature, network operators will recognise that the value of their networks depends on the extensiveness of coverage and connectivity.  Network operators will have the incentive to seek interconnection and attract interconnection traffic to pass through their networks.

8.11 In consultation on its general principles of interconnection determination, the TA also recognised the need to balance investment incentives and the promotion of open access and competition.  Its primary objective for broadband interconnection was to promote public access to broadband services at affordable prices, but maintain commercial incentives for further rollout and upgrade of networks and for continuous investment in related infrastructure.

8.12 The preliminary view of the TA was that an appropriate charging model would be one which takes account of investment and operating costs, plus a reasonable cost of capital commensurate with the risk of the network investment.  This should produce levels of interconnection charges which fairly compensate the network investors, as well as providing incentives for new entrants in infrastructure investment and offer opportunities for the service providers to extend their services to the end-users, for such a model would stimulate the outcome of a competitive market.

8.13 Therefore, Appendix 1 of the Code requires modification to recognise the reality of broadband risk investment.  Licensees must be given the right to be compensated for risk taking and investment in the provision of broadband services.  It would be of significant concern if investment was diverted to Hong Kong because risk was compensated there but not in Singapore.

Broadband IRS
8.14 SingTel submits that the changes to the IRS, that the IDA states that it is considering in the broadband context in paragraph 3.3 of Appendix 1, are unnecessary and have the potential to overlap with other regulations in Singapore.

8.15 SingTel strongly opposes the expansion, in a broadband context, of IRS’ to inter and intra network interconnection.  At this level of the network, the narrowband and the broadband networks generally converge and are provided over a broadband pipe (eg ATM).  There is therefore no relevant distinction to make between narrowband and broadband at this level of the network nor is there justification for expanding the IRS for broadband.  This part of the network is the most likely to be built by new entrants or converted for use by the existing players SCV and 1-NET.  Accordingly, this expansion should be deleted.

8.16 SingTel also does not understand the reference to sharing of available capacity at POIs.  Capacity allocation at POIs is still required to occur for network planning purposes and for the benefit of the interconnecting operators.  If all capacity is merely “shared” then one operator which is exceeding its forecast capacity will affect other interconnecting operators.  Irrespective of whether capacity is allocated “virtually” or actually, it still has to be managed at the POI and it is incorrect to state that sharing should occur in the broadband context.

8.17 Finally, SingTel believes that the reference to “one-way” and “point-to-multipoint” considerations have the potential for telecommunications regulation to overlap into broadcasting regulation.  In particular, one-way distribution and point-to-multipoint services are provided over distributive networks which are regulated under the broadcasting legislation in Singapore.  SingTel is concerned that if it is required to provide point-to-multipoint services (or support their supply through the provision of carriage services to support point-to-multipoint services), that SingTel could be forced to be involved in a broadcasting service and be required to apply for and comply with broadcasting licences as a result.  SingTel believes this could not be the intention of any reasonable access regime.

8.18 Accordingly, SingTel does not support the expansion of IRS for broadband in the manner contemplated by the IDA in paragraph 3.3 of Appendix 1.

9. FIXED TO MOBILE CALLS 

9.1 In paragraph 6.2.4 of Appendix 1 and paragraph 1 of Appendix 2, the IDA or its consultants suggests that fixed operators should pay mobile operators a terminating access charge.

9.2 This proposed arrangement appears to ignore the fact that Mobile Party Pays charging applies in Singapore and that the IDA has recently concluded an inquiry into this matter.  SingTel refers to IDA’s conclusions in that enquiry in May 2000 as follows: 

“The IDA’s assessment is that CPP is neither necessary nor sufficient to boost the take-up of mobile phone and paging services.  Consumers would benefit more if the overall affordability and competitiveness of subscription and usage costs, including handset costs, allowed them to take up subscription and communicate via their mobile phones.”

9.3 The IDA concluded as part of that enquiry that:

“The IDA’s assessment is that the costs of any change would likely outweigh any potential benefits for both consumers and industry for now.  As such, the present FMI regime and MPP retail charge system will continue for the time being.”

9.4 SingTel doubts whether matters have changed sufficiently since May 2000 for there to be any justifiable change in this position.

9.5 In SingTel’s view, it is inappropriate for a fixed operator to pay a terminating charge to a mobile operator when the mobile operator is already recovering or is able to recover at least its costs from the Mobile Party for terminating the call.  The proposed rate for termination in the mobile network of half the fixed retail charge is arbitrary and has no relevance to the mobile network.  In particular, the proposed arrangement where the fixed network operator would pay the mobile network operator is a pure subsidy from the fixed network to the mobile network.  If some mobile operators choose to offer free access to Mobile Parties for incoming calls, then that is the mobile operator’s initiative.  Fixed operators should not be required to subsidise the mobile operator as a result of the mobile operator’s pricing decisions in the mobile market.

9.6 Therefore, SingTel strongly disagrees with the payment of an amount from the fixed operator to a mobile operator for fixed to mobile calls.

9.7 SingTel also notes that there are already arrangements in place for mobile operators to pay fixed operators for terminating access over the fixed network and that these arrangements should not be affected by the Code.

10. interconnect related services (appendix 2)

10.1 SingTel provides the following comments about the list of IRS’ in Appendix 2:

(a) Origination/Transit/Termination

While SingTel supports that it is the network operators' obligation to physically interconnect and that Origination and Termination Services form part of Interconnect Related Services, SingTel does not agree that Transit Service should form part of Interconnect Related Services, and that the Dominant Operator provides transit service at cost.  As stated above, transit services are provided competitively and this service should be removed from the list of IRS’.

(b) ATM/X.25/Frame Relay

SingTel queries the need for these services to be mandated as IRS.  There is considerable uncertainty about the applicable charging model for these services (eg in a leased line environment, how interconnect charges will be payable if at all).  SingTel believes that any price for the provision of these IRS’ should be commercially negotiated and the reference to “half the dominant operator’s comparable retail prices” should be deleted.  Alternatively, these IRS’ could be deleted altogether.

(c) Co-location

In cases where physical co-location either cannot be accommodated due to space limitations or some other legitimate barrier, SingTel believes it is the Requesting Operator’s responsibility to seek a suitable alternative.  This responsibility should not be vested on the Dominant Licensee as ultimately, it is the Requesting Operator which will determine if the solution is viable both technically and commercially.

Where the Dominant Operator agrees to lease co-location space to the Requesting Operator, it must be for the purpose of interconnection between the requesting party's network and the dominant licensee's network.  The requesting party should not be allowed to site any type of equipment at the co-location site, especially customer premise equipment.  This should be clarified in this section.

SingTel supports that the cost of preparing the co-location space be recovered.  However, as this is a one-time cost, it would be more appropriate that this cost be recovered upon the handing over of the site upon completion of the site preparation works.

(d) Manholes, ducts and riser space

SingTel believes that the ESFs specified in paragraphs 2 and 3 are inconsistent with the list of facilities to which access is required to be provided in paragraph 6.5 of the draft Code.  

We strongly believe that all ESFs, whether those listed in paragraphs 2 and 3 of Appendix 1 or those listed in paragraph 6.5 should be subject to the process in paragraph 6.4 of the Code before being subjected to regulated sharing.  Such an analysis needs to occur on a case-by-case basis to determine the bottleneck characteristics of each facility.

(e) Copper Loops

The inclusion of inside wiring is not applicable as the installation of inside wiring is liberalised in Singapore's market.

(f) Sub Loops

The inclusion of inside wiring is not applicable as the installation of inside wiring is liberalised in Singapore's market. 

SingTel also does not agree that the supplying operator has an obligation to "condition" a loop pair for DSL services.  The loop pair shall be leased on  as-is condition suitable for POTS.

(g) Dark fibre

SingTel strongly objects to the requirement to provide dark fibre as a UNE.  Access to dark fibre is tantamount to a change in ownership.  Providing access to dark fibre merely transfers “ownership” from one person to the other.  It does not enhance competition in relation to infrastructure or services provided over that dark fibre once access is provided.  The new “owner” (ie the lessee) then exercises the same level of control over the dark fibre as the previous “owner” (ie the lessor).  Furthermore, SingTel effectively becomes a telecommunications construction company for the industry, which SingTel does not believe is appropriate.

Further, access to dark fibre in the manner suggested by IDA is not supported by SingTel for the following reasons:

· dark fibre in the international network as a UNE is entirely inappropriate. Significant investments are made in international cable and requiring the provision of dark fibre will serve only to discourage investment in cable landing.  International services are subject to open competition and a number of operators have indicated their intention to build international cable networks to Singapore.  It will not be in the best interests of Singapore to force SingTel to provide dark fibre on its international routes to competitors when that obligation is not imposed on other operators in the world.  If this obligation is imposed on SingTel, international operators will be able to free ride off Singapore’s investment. Further, we note that the IDA has granted FBOs the right to acquire IRU. 

· dark fibre in the inter-exchange domestic network as a UNE should also not be required to be provided.  As discussed above, inter-exchange networks are or will soon be subject to strong competition.  This area of investment will clearly be targeted by FBOs.  It is unnecessary to regulate dark fibre on inter-exchange routes accordingly.

· dark fibre in the access network as an ESF is also inappropriate.  Fibre generally only connects large corporate and government customers in Singapore.  These are the very customers that many of the FBOs have announced they will be targeting. FBO licensees have received licences on the basis that they will rollout a network in Singapore.  The rollout of fibre by FBOs will also be economically feasible to these large customers.  Accordingly, dark fibre in the access network as an ESF is also unnecessary and contrary to the IDAs goal of promoting investment in alternative infrastructure. 

11. OTHER CHANGES

11.1 SingTel makes the follows comments on other parts of the draft Code:

· Para 1.2.1.  SingTel supports a reliance on market forces and supports the IDA’s emphasis on private negotiations and industry self-regulation to the extent that markets or market segments are competitive.
· Para 1.2.3.  The heading to this paragraph refers to market failure but then the operative clause does not.  Markets that are not yet fully competitive are still able to function efficiently.  SingTel believes that after “yet competitive” the words “and a market failure has occurred” should be inserted;

· Para 1.5.1:  SingTel believes that the exemption process itself should be public and that all interested parties should have the opportunity to comment on a proposed exemption once notified to the IDA.

· Para 3.2.2.2:  SingTel believes that the second sentence should be deleted. In our view it is sufficient to require Licensees to provide statements of charges to customers in a timely manner. 

· Para 3.2.2.4:  SingTel queries why a tariff should govern in the event that a Licensee enters a contract whose terms may differ to those in the published tariff.  The published tariff should not take precedence as this is not consistent with the Code’s goals to encourage private negotiations.  Accordingly, “the terms of the tariff shall govern” should be replaced with “the terms of the agreement with the customer shall govern”

· Para 3.2.2.5:  Charges should be disputed before the due date of the invoice, not the 60 day period referred to in this clause.

· Para 3.2.2.6:  Given that call-by-call selection is used in Singapore we do not understand the purpose of including this provision in the Code.

· Para 3.2.3.1:  SingTel believes that the customer should inform the Licensee as soon possible and otherwise not later than the due date of the invoice.

· Para 3.2.3.2:  It should be made clear that the right to withhold payment of a disputed amount only arises where the customer has informed the Licensee of the disputed amount before the due date.

· Para 3.2.6.3:  SingTel believes that the requirement for customers to opt-in to the use of information by a Licensee will lead to a degradation in customer service.  SingTel uses information for many beneficial purposes to the customer (eg to recommend more suitable pricing plans).  Our business is to provide a total telecommunications solution to the customer and it is part of our operations to analyse the customers’ usage and, where necessary or applicable, recommend or offer alternative solutions to meet the requirements of the customer based on their usage.  This would not be possible under IDA’s provision unless the customer specifically opted-in.  SingTel is concerned that customers will not opt-in because they have not got around to sending its consent to SingTel and then the customer will be deprived of benefits SingTel offers.  SingTel strongly believes that an opt-out provision is far preferable.  This paragraph should be amended accordingly.

· Para 3.3.3:  SingTel believes the “objective differences” justification referred to in this paragraph 3.3.3 should apply to all references to “non-discrimination” throughout the Code.  Such objective differences are equally likely to arise in the retail and the wholesale context.  SingTel therefore believes that the second sentence of this paragraph should be moved to a general paragraph in section 2 which refers to non-discrimination throughout the Code.

· Para 4.2.2:  SingTel continues to disagree with the reference to “transit” in the Code.  Transit is a competitively supplied service and its supply should not be regulated in accordance with the principles espoused in paragraph 1.2.1.

· Para 4.2.3:  Quality of service is assessed on an overall basis not a call by call basis.  Therefore the word “overall” should be inserted before the second “quality” in line 3 of this paragraph.

· Para 4.2.5:  SingTel believes that it should be explicitly recognised that it is the responsibility of each licensee to obtain the necessary billing information from their customers. Between operators the provision of CLI will be sufficient information to satisfy paragraph 4.2.5 and SingTel believes this should be included as an example.

· Para 4.2.9:  SingTel believes it should be recognised that there may be costs incurred by customers by moving, particularly where the customer is subject to a fixed minimum term contract.  Accordingly, “reasonably” should be inserted before “allow” in the second line and “where reasonable” should be inserted after “the customer” in the fourth line. Further, the requirement that the same local loop be used is unnecessary and unreasonable. 

· Para 4.5.3:  SingTel welcomes the insertion of a timeframe in this clause.  However, we believe that 45 days may be too long where there is an emergency or a failure to make payment.  A 45 day delay in both these situations could subject any Licensee to an unreasonable burden.  SingTel requests a 7 day response time in these two cases.

· Para 5.1:  SingTel strongly believes that the word “efficient” should be inserted before “new entry”.  SingTel also queries why the last sentence of this paragraph was deleted.  We believe that IDA should continue to encourage the commercial negotiation by all Licensees of interconnect agreements.

· Para 5.3.4:  SingTel queries whether the reference to Section 5.3.3 in the first sentence is correct.

· Para 5.3.5.5:  SingTel remains concerned about the potential breadth of this clause as outlined in our previous submission.  The current drafting of the provision does not reflect the statements made by the IDA in paragraph 3.3.3 of its introductory paper where it is stated that “ the revised Proposed Code eliminates the requirement that Dominant  Licensees allow other Licensees to purchase at wholesale rates any end-user service that the Dominant Licensees offer on a retail basis. Dominant Licensees however, will, still be required to offer wholesale rates for international private line service.” The provision should be amended accordingly.

Further, we note that the IDA has not designated any such services in Appendix 2.

· Para 5.3.5.6.1:  SingTel is concerned about the reference to “unrestricted access” in line five.  Access should always be subject to the security provisions referred to in paragraph 5.3.5.6.5 and then should be stated.

· Para 5.3.5.6.2: SingTel does not agree nor see it appropriate in paragraph 5.3.5.6.2 that the Dominant Licensee must allow the Requesting Licensee to physically inspect any location at which the Dominant Licensee claims space is not available for co-location.  SingTel, however, can accept that IDA may request for an inspection of the location where space is not available for co-location. Further we strongly object to the requirement on Dominant Licensees to “take reasonable measures to upgrade or expand its facilities to allow co-location of additional equipment” and “initially assume these costs”. Where co-location space is available and site preparation works are required to render the site suitable for co-location, these costs should be borne by the co-locating party. In relation to expanding facilities however, we do not believe that such an obligation should be imposed nor should the costs and risk be borne by the Dominant Licensee. 

· Para 5.3.5.6.3:  The reference to “convincingly” is unnecessarily subjective and should be deleted.

· Para 5.3.5.6.5:  SingTel suggests the inclusion of “and facilities” at the end of the first sentence. SingTel does not agree with the addition of the last sentence regarding caging.  In any case, this caging is usually required by Requesting Licensees for their own security.  SingTel similarly requires caging around its and third party’s equipment.  This sentence should be deleted.

· Para 5.3.5.7:  Where the Requesting Licensee requests interconnection with the Dominant Licensee, the interfaces to be used should be based on that of the Dominant Licensee.  SingTel does not agree to paragraph 5.3.5.7 that it must offer to compensate the Requesting Licensee for significant costs that results from significant changes in interfaces used for interconnection.  It would significantly impede a Dominant Licensee’s ability to upgrade and modernise its network if compensation was required to be paid to a Requesting Licensee that decided that it was not going to move away from its obsolete technology unless compensation was provided.  SingTel believes that this paragraph should be deleted. 

· Para 5.5.1:  The obligation to negotiate in good faith should apply to all Licensees, not only the Dominant Licensee.

· Para 5.5.2.3:  An absolute obligation to meet within seven days may not be practicable. SingTel suggests the addition of “or such other time as may be agreed by the parties” at the end of the sentence.

· Para 5.5.2.4:  This provision should reflect the ability of the parties to agree to continue to negotiate the confidentiality agreement beyond the 15 days. SingTel suggests the inclusion of “Unless otherwise agreed” at the beginning of the second sentence.

· Para 5.5.3:  A Requesting Licensee can choose to adopt the IDA approved RIO or negotiate an individual agreement. SingTel believes it is unreasonable to allow a Requesting Licensee to adopt the RIO and at the same time attempt to negotiate an individual agreement. 

· Paras 5.5.5.1 and 5.5.5.2:  The obligation not to discriminate must be subject to the “objective differences” allowance in paragraph 3.3.3.

· Para 5.5.6:  As indicated above, SingTel does not believe that the dispute resolution procedure should be invoked where a party has chosen to negotiate an individual agreement rather than accept the IDA approved RIO. 

Notwithstanding the above, SingTel believes that the IDA should have the ability to reject a notification of a dispute if it does not believe that the party requesting the resolution has been negotiating in good faith or if negotiations remain on foot.

Finally, SingTel believes that these dispute resolution procedures may need expanding from time to time (eg see the dispute resolution procedures which applied under the original Information Package for the second PBTS licence).  This should be recognised in this clause.

· Para 5.5.6.6.3:  SingTel does not understand why the resolution period for SBOs should be shorter than for FBOs.  There would not appear to be any difference in the potential complexity of the issues between FBOs and SBOs.  In any case, 15 days for SBO dispute resolution is inadequate.  This period should be 60 days, in line with the FBO dispute resolution period.

· Para 6.1:  The reference to “competition or public policy considerations” should be clarified.  The standards to be applied by the IDA in relation to sharing is elaborated upon in section 6.4 and this should be referred to in section 6.1, otherwise there will be confusion about whether, for example, “competition considerations” are the same as the “essential facility” consideration in paragraph 6.4.1.

· Para 6.4.1:  It is also a critical feature of an essential facility that supply is unavailable from an alternative source i.e. no feasible alternative.  This should be added to the last sentence of this paragraph.

· Para 6.5:  SingTel queries the designation of masts, poles and towers as essential facilities. This should be determined on a case-by-case basis depending on the characteristics of the particular facility in question.

· Para 8.2:  SingTel believes that mere sharing of information should not, of itself, constitute and agreement between the parties.  Only if there is a “meeting of the minds” should the prohibition be triggered.  The second last sentence of this paragraph should be adjusted accordingly.

· Para 8.3.1 and 8.3.3:  In both paragraphs, the prohibition should only apply to “competing” Licensees agreeing prices or segmenting markets.  It will not apply to Licensees in a vertical relationship where prices for supply are agreed or where a franchise is restricted to a particular geographic area.  The reference should be to “competing Licensees” in these paragraphs with an exception for vertical supply arrangements in paragraph 8.3.5.

· Para 8.4.3:  SingTel continues to believe that a concept of “public benefit” outweighing “anti-competitive detriment” should be incorporated into this paragraph.

· Para 2.4, Appendix 1:  It should be clarified that access to IRUs is not required to be provided to SBOs, in line with SingTel’s previous submissions on this subject.

· Para 3.7, Appendix 1:  As stated above, there should be no ESFs stated in the Code.  They should be subject to the tests in paragraph 6.4 of the Code before being mandated.

· Para 3.10, Appendix 1:  SingTel objects to this reference in the Code.  SingTel made an extensive submission on broadband issues in the first round of consultation.  SingTel believes that further public consultation should occur on this part of the Code when it is drafted by IDA.  However, SingTel believes that new broadband technologies such as LMDS and 3G should not form part of this review.

· Para 5.2, Appendix 1:  There is no reference to the ability of Licensees being able to recover common costs as part of the cost standard.  SingTel strongly believes that the recovery of such costs should be allowed, otherwise the Licensee’s subject to this standard will be required to bear an unfair proportion of these costs.  Common costs are part of the “build-buy” decision and should be factored in to the cost standard.   

· Para 6.1.1, Appendix 1:  SingTel does not agree with the comments about the construction of new space or the bearing of the costs upfront by the Dominant Licensee.  Refer to our comments in relation to paragraph 5.3.5.6.2.

· Para 6.1.4, Appendix 1:  SingTel agrees with the concept of requiring Licensees to hand back capacity, however this should not leave SingTel with costs incurred which it is not able to recover.  SingTel suggests the insertion of “and appropriate compensation paid by the Requesting Licensee to the Dominant Licensee”.

· Para 6.2.2, Appendix 1:  The originating charge should only apply when the originating carrier is unable to recover a retail charge.
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